Freedom of Information and the Nyrstar lead smelter at Port Pirie
Over the past year, my office has reviewed nine determinations by the Environment
Protection Authority (EPA) and the Department for Manufacturing, Innovation, Trade,
Resources and Energy (DIMITRE) to refuse requests under the FOI Act for access to
documents concerning communications with the state government about:
 an alleged breach by Nyrstar of the serious environmental harm provisions of the
Environment Protection Act 1993 (SA) arising from high emissions of lead in Port
Pirie between 2009 and 2010 ( 4 reviews – EPA – Ref nos 2012/08071,
2012/08074, 2012/08076 & 2012/07146)
 potential legal action relating to Nyrstar’s operations or altered licence conditions
on Nyrstar operations between 2011 - 2012 (2 reviews – EPA – Ref nos
2012/05775 & 2012/05833)
 ministerial briefs and correspondence with Nyrstar between 2010 - 2012 regarding
the smelter (2 reviews – DMITRE – Ref nos 2012/08625 & 2012/08630)
 Bespoke Approach (Hon Kevin Foley/Ian Smith/Hon Alexander Downer/Hon Nick
Bolkus) and Nyrstar operations at Port Pirie (1 review – EPA – Ref no 2013/06815)
In the first six reviews above, I accepted that the EPA could claim exemptions under
the Act relating to Cabinet, parliamentary privilege, legal privilege and breach of
confidentiality under the Environment Protection Act.
However, I did not accept the EPA’s reliance on an exemption claiming that its
investigations into Nyrstar’s operations and alleged breach of the EP Act would be
prejudiced if the documents were disclosed or that disclosure would be contrary to
the public interest. While I agreed that there was a public interest in the EPA being
able to investigate and prosecute breaches of the EP Act, I considered that there
were persuasive countervailing public interest arguments to justify disclosure of the
documents. These were that disclosure of the documents may contribute to public
debate on an ongoing significant public health issue and also enhance scrutiny and
accountability of the EPA’s and the government’s decision making processes.
In relation to following two reviews, DMITRE claimed exemptions in the Act with a
public interest component, and submitted that release of many of the documents
would, on balance, be contrary to the public interest.
I provisionally informed DMITRE that I was not persuaded that this was the case; and
I noted the following public interest reasons for disclosure of the documents:
 negotiations between the government and private organisations take place against
the setting of the FOI Act, which has the objects of promoting accountability of
government
 disclosure of the documents may allow public scrutiny of the government’s
expenditure and decision-making in relation to the smelter
 the operations of the smelter impact on economic, environmental, health and
employment issues, and there had been media coverage about related concerns.
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