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INTRODUCTION

In early 2017 | received two complaints concerning the treatment of residents of the Adelaide
Youth Training Centre - Kurlana Tapa.

The complaints concern, generally, the use of regression, segregation, isolation and
punishment in the Adelaide Youth Training Centre.

The first complaint was from Helping Young People Achieve (HYPA), on behalf of a young
person who is Aboriginal.

The second complaint was from the Office of the Guardian for Children and Young People
(the OGCYP), on behalf of a young person.

On 25 July 2016 a report on the ABC's Four Corners programme, 'Australia's Shame’, aired
disturbing footage of children and young people detained in the Don Dale Youth Detention
Centre in the Northern Territory. That footage raised questions about several practices used
in the Northern Territory's youth justice system.

The Four Corners report was the impetus for a Royal Commission and Board of Inquiry into
the Northern Territory's child protection and youth detention systems (the NT Commission).

Given that | received two complaints raising similar allegations, and that the treatment of
young people in youth detention was the subject of public debate following the
commencement of the NT Commission, | determined to conduct an investigation into the
treatment of young people in the Adelaide Youth Training Centre using my own initiative
powers under section 13(2) of the Ombudsman Act 1972.

The investigation considered the periods of time the two young people were segregated and
secured in isolation, whether they were provided with sufficient education and with
reasonable opportunities for contact with their family, and whether the department kept
sufficient records in relation to their treatment. The investigation also considered the use of
mechanical restraints on the young people, and whether the Aboriginal young person was
provided sufficient cultural recognition and support.

The investigation ultimately concluded that the treatment of the two young people detained in
the Adelaide Youth Training Centre was unreasonable, wrong, oppressive, unjust and
contrary to law.

The investigation noted that the Operational Orders in relation to segregation, isolation,
restricted routines and the use of mechanical restraints had been improved since the
commencement of the Youth Justice Administration Act 2016 and since the periods of
segregation of the young people | considered. However, in order to ensure that treatment
such as that experienced by the two young people is no longer being inflicted on other young
people at the Adelaide Youth Training Centre, | made recommendations aimed at ensuring
that the department could satisfy itself of what occurs in the Adelaide Youth Training Centre
and whether the treatment of the young people is in accordance with the legislative
requirements, the Operational Orders and human rights standards.

A provisional report setting out my preliminary conclusions and provisional recommendations
was provided to the Department of Human Services (which how administers the Adelaide
Youth Training Centre), the two young people, HYPA and the OGCYP for their feedback and
comments.
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The department acknowledged that its record keeping was unsatisfactory and advised that
the recent reframing of its Youth Justice Division has provided improved oversight and
governance.

The department acknowledged that the O6the restri
promote their we | tbutsiorugght &émy consideration of the con
was operating at that time and the broader cont e
two young people. It submitted that | ought to consider factors such as:
9 that youth justice was undergoing significant change, including that the Youth Justice
Administration Act came into effect on 1 December 2016
the organisational status at the time
infrastructure deficiencies
the issues resulting from a dispute lodged by the Public Service Association on
behalf of its members relating to general issues associated with staff safety in the
AYTC
staffing models
t he depart me nt underthedlbonk Baalg ario SdfetytAct 2012
the number of high risk residents at the AYTC at the time, and
the high risk status of the two young people.
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Whilst | acknowledge these factors and the difficulties faced by youth justice, | remain of the
view that, regardless of the context and circumstances at the time, the department must, at
all times, ensure that the treatment of young people is in accordance with the legislative
requirements, the Operational Orders and human rights standards.

My provisional report made twelve provisional recommendations. In its response, the
department advised that it disagreed with one of my recommendations, fully accepted four of
the recommendations, was currently implementing three of my recommendations and

a c c e pin peintipledfour of my recommendations. The reasons given for accepting in
principle only included the importance of ensuring the safety and security of the AYTC and
work, health and safety obligations, as well as dndustrial harmonyé  arasdurcé availabilityd

The OGYCP6s response to my provisional report in

Your report details many matters that have arisen for me in my role of Training Centre Visitor.
Our work in the Adelaide Youth Training Centre has also detected concerns in relation to record
keeping practices, lack of consistency and transparency regarding segregation and isolation
practices and the potential routine use of mechanical restraints in incident management. My
team continues to monitor the cultural supports provided for young people and advocate for
individualised plans and care responses for children and young people who have disabilities and
have experienced trauma. | also have a particular interest in both the opportunity for, and
interruption of, education for young people in custody.

As a result of the responses, | amended my provisional recommendations and added eight
recommendations. | sought further responses from the department and the OGCYP to my
revised recommendations.

The department and the OGCYP fully supported my proposed additional recommendations,
and the department advised that it was committed to, where possible, immediately
addressing any issues raised in my report that have not already been addressed.

Whilst | was extremely disheartened to read the records relating to the two young people, and

the ways that | consider the youth justice system failedthem,th e depart ment s r esp
my recommendations gives me reason to be optimistic that the treatment of young people at

AYTC will improve.

lPage250f the departmento6és response to my provisional report
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TERMINOLOGY

At the time of the complaints, the Adelaide Youth Training Centre was managed by the
Department for Communities and Social Inclusion (DCSI). As a result of Machinery of
Government changes that took effect on 17 May 2018, DCSI was replaced with the

Department of Human Services (DHS). | have used thetermé t h e d e parefdr tmten t 6
agency under both titles.

I n response to my provisional report, the depart
used in my report, is never used in the Adelaide Youth Training Centre. Rather, the term

O0bedr oomb6 i s us e d.ngigahi&nitrwbichmwesre viewed astagartofrmy

investigation, displayed the same qualities that are associated with a prison cell, and are

comparable to prison cells | have seen at adult prisons across South Australia. As such, |

have deliberately usedthe t er m 6cel | G0lj.see paragraph

I have used pseudonyms throughout this report. Other parties have been de-identified where
appropriate.
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INVESTIGATION

My investigation involved:
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assessing the information provided by the young people
meeting with Ryan

speaking to Ben on the telephone

speaking to advocates from HYPA

speaking to advocates from the OGCYP

seeking and assessing a response from the department
seeking further information from the department
considering:

the Young Offenders Act 1993

the Youth Justice Administration Act 2016

the Youth Justice Administration Regulations 2016

the Charter of Rights for Children and Young People Detained in Training Centres

Adelaide YouthTr ai ning Centre, Operational Order 6°¢
Version 1, Working draft, 01/12/2016

Adel aide Youth Training Centre, Operational
01/12/2016

Adel aide Youth Training Central] Besturianint O0r
Version 2, 01/12/2016

international covenants which identify and protect the rights of juveniles in the

justice system

meeting with Mr Tony Harrison, department Chief Executive, and officers from the
Youth Justice Department

preparing a provisional report and considering responses made by the department, the
OGCYP and HYPA

revising my provisional recommendations in consultation with the OGCYP and the
department

preparing this final report.

STANDARD OF PROOF

The standard of proof | have applied in my investigation and report is on the balance of
probabilities. However, in determining whether that standard has been met, in accordance

wi t h

the Hi gh CoigimshabsBrigiheha @938) 60 CLR1336, | have

considered the nature of the assertions made and the consequences if they were to be
upheld. That decision recognises that greater care is needed in considering the evidence in
some cases.? It is best summed up in the decision as follows:

The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given
description, or the gravity of the consequences flowing from a particular finding, are
considerations which must affect the answer to the question whether the issue has been proved

2 This decision was applied more recently in Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 110 ALR 449 at pp449-
450, per Mason CJ, Brennan, Deane and Gaudron JJ.


http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281992%29%20110%20ALR%20449
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BACKGROUND

1.

10.

11.

12.

The Adelaide Youth Training Centre (the AYTC) is a detention facility for young people
generally between 10 to 18 years. A court may sentence a young person to a period of
detention, or remand them in custody, at the AYTC.

Youth Justice is a division of the department and has statutory responsibility for the
supervision of young people subject to a range of criminal justice mandates. Youth
Justice is responsible for the management and operation of the AYTC.

Ben and Ryan were both detained at the AYTC at the time of the complaints. As such,
they were clients of the Youth Justice section of the department.

Ben was 17 years old at the time of the complaint, and turned 18 in late March 2017.
Bends compl ai ndtl7 Makely2017dncladest dat e

él would |Iike to complain about my recent treat
Centre (AYTC) and what | believe has been a breach of my rights. | contacted GCYP out
of frustration in regard to a period of regression that | have currently been serving within
the Frangipani Unit at AYTC and my concern

r at
education | have been offered while on thi

s
s per
Ryan was 17 years old at the time of the complaint, and turned 18 ashort time

thereafter. Ryan is of Aboriginal cultural background.

Ryandéds complaint, by | etter dated 9 February

é | believe the regressi on-banked byitwo btlaeryjounb ecause |
people. The centre expected that | would not retaliate but just take it. If you stand up for
yourself you are punished.

During my regression | was not allowed out of my room very much. | felt like | was going
crazy. You are meant to be let out for two x 30 minute periods morning and afternoon.

It was better than the regression | am currently on (for another incident). For this
regression, | have been locked in my room for more than 22 hours per day since 17
January 2017. | have not had all the time out of my room that was promised. | have had
nothing to look forward to and | am depressed. There is no current end date for my
regression (when lwillref oin a unit or education) é

Both Ben and Ryan submitted that they were isolated in their rooms for unreasonable
periods of time, without being advised when their punishments would end, and that it
caused them psychological harm.

As a result of their treatment at AYTC, both Ben and Ryan requested, and were
granted, transfers to the adult prison system soon after they turned 18.

There are two units at the AYTC that are used for housing residents on regressiond
Saltbush and Frangipani.

On 23 March 2017 the Deputy Ombudsman and one of my Investigating Officers visited
AYTC and met with Ryan and inspected the Frangipani Unit.

During my Officerés meeting with Ryan, Ryan e»
advising my Officers that Ben had been in regression since 17 January 2017 and that
he had heard that Ben is 6égoing crazybo.
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By letter dated 27 March 2017, | wrote to the departme nt 6 s Chi ef Executi ve,
Harrison (the CE), notifying him of the complaints and expressing my concerns as a

matter of wurgency about Benbés prolonged regre
Ben had been locked in his room for up to 22 hours per day, with limited access to

exercise, stimulation and interactions with people his own age, since his involvement in

an incident that occurred on 17 January 2017. | advised the CE that | was concerned

about the impact of excessive physical and social isolation on Ben and requested his

intervention given that | was of the view that the conditions were likely to cause Ben

serious hardship. | asked the CE to advise me of any steps taken in relation to Ben by

COB on 31 March 2017.

The CE sent a formal response by letter dated 30 March 2017:

Thank you for your correspondence dated 27 March 2017. Further to my discussion with

[your Investigating Officer], | acknowledge that there will be on occasion, circumstances in

which residents of the Adelaide Youth Training Centre (AYTC) are managed under

restricted routines and that this aspect of custodial management warrants scrutiny to

ensure young peopl eds rYouhWastce AmiristraienActP0d6 ned. Th
and associated Regulations came into effect on 1 December 2016. This legislation and

subordinate procedures governs the management of residents of training centres.

I have considered the circumstances of the matt
management has been complex and categorised by dynamic assessment to attempt to
mitigate significant ongoing risks associated with serious threats to harm staff and
residents and to cause affray. Dynamic assessment and review has occurred in relation to
[Ben] throughout this period of custody, including by the AYTC At Risk and Intelligence
Group and the Priority Resident Steering Group. A number of strategies have been put in
place to help support [Ben] with incentives and privileges in line with the AYTC
Behavioural Support Framework. [Ben] has been offered educational resources through
the on-site Youth Education Centre, within the capabilities of his management plan, and
has been engaging with a Youth Justice Psychologist and with Child and Adolescent
Mental Health Services. The Department has ensured his ability to speak with family,
support persons, Office of the Guardian, legal representation, and senior staff at the
AYTC in line with his rights and to address any concerns.

On 23 March 2017, [Ben] appeared before the Training Centre Review Board for his

review. He requested a determination that fia youth
to prison on or after his eighteenth birthday t
was granted pursuant to Section 39(6) of the Young Offenders Act 1993. Discussions are

occurring with the Department for Correctional Services (DCS) to facilitate this transfer,

expected sometime during the week commencing 3 April 2017. Information is being

shared in relation to [Benods] case management,
Memorandum of Administrative Arrangement between our agencies.

| can also advise that [Ryan] has been transferred to DCS following his successful
request to do so, in the Adelaide Youth Court on 28 March 2017.

| again wrote to the CE by letter dated 11 April 2017 to:
| advise of my investigation

1 provide the specific allegations

1 request responses to the allegations, and

1 request further information.

| advised the CE that | had decided to conduct a preliminary investigation about the use
of regression, punishment, isolation and separation in AYTC under section 18(1) of the
Ombudsman Act. | further advised that | had been made aware of the following
allegations:

1 residents of the AYTC have been on regression for unreasonable lengths of time
i residents are unreasonably punished while on regression
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1

17.

18.

19.

20.

21.

22.

E E

1
1

residents are denied reasonable access to education when they are on
regression

residents are confined to their cells for more than 22 hours a day

residents on regression have limited access to exercise, stimulation and
interactions with people their own age

residents are not told how long they will be on regression

residents who are approaching, or are over, eighteen years of age may be
subjected to more severe regression in an attempt to have them transferred to
Yatala

residents on regression are unreasonably handcuffed when they leave their
rooms. It is alleged that residents have, at times, remained handcuffed even
when they are by themselves in the secure courtyard and when they are having
visits

professional visits are often included in the two hours of time that residents are
allowed out of their rooms each day

the treatment of residents on regression is punitive, not rehabilitative.

Further, | advised the CE that the following allegations were made specifically in
relation to Ben:

E = =

t he OGCYMRycltasnedr Vi cesd were told that Ben was
but this was not true

at some point in his regression, Ben was given a radio to listen to, but he was

only allowed to use it after 12pm

Benwastoldthat6t hey were not considering taking h
Ben behaved well for three or four weeks but remained on regression

the | ong period of regression was damaging

and mental health.

Further, | advised the CE that the following allegations were made specifically in
relation to Ryan:

)l
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1

Ryan was unfairly placed on regression following an incident, in which he alleges
he was attacked by two other residents

staff failed to prevent the incident from occurring and failed to protect Ryan

Ryan received injuries during the incident, as a result of staff restraining him on
the ground

Ryan was not provided with prompt medical attention following the incident

Ryan was not provided with the opportunity to make a complaint while he was on
segregation

whilst on regression Ryan was not always let out of his room for the required
amounts of time per day

Ryan was not advised of the end date of his segregation.

| requested that the response and information be provided to me by 19 May 2017.

On 3 May 2017, the department requested an extension to 9 June 2017 to respond to

me.

On 25 May 2017, the department requested a further extension to 16 June 2017.

On 16 June 2017, | received a response from the CE and some additional information.
My Office assessed the information but was not able to determine what periods of time
Ben or Ryan spent in isolation in their rooms. Given this, my Office requested® that
further information be provided by 18 August 2017, including, amongst other
information:

3

By email dated 7 August 2017.
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beginning and end dates for Ben and Ryanods
the times that Ben and Ryan were confined to their rooms per day during their

periods of segregation

relevant Dynamic Risk Management Plans (D R M P)dos Ben and Ryan

details of any education provided to Ben and Ryan during their periods of

segregation

evidence that cultural support was provided for Ryan, and

relevant case notes for Ben and Ryan during any periods of isolation and/or

segregation.

E E = =

23. On 18 August 2017, my Investigating Officer was advised on the telephone by an
officer of the department that it was difficult for the department to provide my
investigation with the requested information because:
| some of the requested information pre-dates the legislative changes that came

into effect in December 2016, and
1 the amount of information would be significant and it would take considerable
time and resources to compile.

My Officer explained that, whilst my Office had been provided with information from the

department that was useful in terms of understanding the background and of providing

a broad overview, | had not received any information about anything affecting Ben and

Ryandés rights. It was explained that my inves

the information provided, things such as:

| how much time per day Ben and Ryan spent in their rooms

1 how much access Ben and Ryan had to education

1 whether Ben and Ryan were permitted contact with their families and other young
people

| whether Ben and Ryan were unreasonably restrained, and

1 whether Ben and Ryan were given sufficient stimulation.

24, The CE wrote to me, by letter dated 6 Septemb
segregation involving [Ben] and [Ryan] occurred in the four months immediately
followingthelDecember 2016 i mplementationdé of the Yc
Act, subordinate regulations and associated p
following enclosures:

summaries of Ben and Ryanbés periods of segr

incident reports, reviews and client statements

example DRMPs

examples of cultural and educational support

meeting minute excerpts

CCTV footage.

E N I

25. On 19 December 2017, my Office contacted the department and requested the C3MS*
records for Ben and Ryan during their periods of segregation. My Officer was advised
that the relevant officer was away on leave.

26. On 10 January 2018, | wrote to the CE and advised that, whilst the department staff
had been cooperative, my investigation was still not able to determine from the
information provided, /nter alia, for example:
| how long Ben and Ryan spent in isolation each day
T when and for how long Ben and Ryan were able to exercise
| when/if Ben and Ryan had personal visits
q when/if Ben and Ryan had phone contacts

4 C3MS is an electronic case management system.
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27.

28.

29.

30.

31.

32.

33.

1 when/if Ben and Ryan attended school
| if the requirements of the legislation, regulations and Operational Orders were

complied with in relation to Ben and Ryanos
1 if any other behaviour management methods or strategies were implemented for

Ben and Ryan.

On 15 January 2018, the CE phoned my Investigating Officer to discuss my 10 January
2018 letter. The CE advised that he wished to arrange a meeting between my Officers,
himself and Officers from the department in order to establish what further information
was required and to avoid further delays.

On 24 January 2018 two of my Officers met with the CE and three Officers from Youth

Justice. My Officers explained that, whilst my investigation had been provided with

DRMPb&6s for Ben and Ryation, énginvpstgatiorowdsnotaliletss e gr e g
establish whether the DRMPO6s, policies, proce
My Officers explained that my investigation heeded records that showed how long Ben

and Ryan spent confined to their rooms each day.

The department advised my Officers that it would take one staff member at least four

weeks to compile the requested information as it would have to be collated from a

variety of sources, including Telephone Logs, Visitor Logs and Unit Logs, as there was

no single record that recorded the requested information. My Officers suggested that

the departmentds record keeping may be of <con
department is able to easily determine and monitor how long a young person spendsin

their cell each day.

The department also advised my Officers that anything in the documents that referred
to other residents would have to be redacted before the information was provided to my
Office. My Officers advised that it was the usual practice of my Office to receive
documents that contain sensitive information and the department would be consulted
before any information was publicly released and, as such, redaction was not
necessary. The department maintained that it needed to redact the information before
providing it to my investigation.

On 15 March 2018, the department provided my investigation with additional
information, including:

copies of hand written Unit Observation Logs (Unit Log)

C3MS records

telephone records for Ben and Ryan

visitor records for Ben and Ryan

Case Note Assessments, and

Structured and Restricted Routine Activity Logs (SRRA Log).

E N

The Unit Log records the movements of all of the residents in a Unit. The department
redacted all of the information in the Unit Logs relating to residents other than Ben and
Ryan.

From the above information | was able to identify issues to consider inrelation to the
treatment of Ben and Ryan, as being:

whether Ben and Ryan were unreasonably segregated and/or isolated
whether Ryan was provided with cultural supports

whether Ben and Ryan were provided with access to education

whether Ben and Ryan were provided with access to exercise and other
stimulation

whether Ben and Ryan were provided access to family

whether use of mechanical restraints was unreasonable

E

=a =
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34.

35.

whether the use of isolation and/or segregation was punitive

whet her Ben and fisolattom'segegatien were ploperhorecorded
whether the use of isolation and/or segregation was lawful

whether proper processes and procedures were followed

whether the segregation and isolation of Ben and Ryan was always necessary.

E

By considering the above issues, | have considered whether the department acted in

accordance with:

1 the Youth Justice Administration Act and Regulations

1 the Charter of Rights for Children and Young People Detained in Training
Centres

q the Aboriginal and Torres Strait Islander Youth Justice Principle

1 relevant policies/procedures

il international law.

| have considered whether the department complied with the above to determine

whet her the departmentés treatment of Ben and
oppressive, unjust and contrary to law in accordance with section 25 of the

Ombudsman Act.
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RELEVANT LAW

36.

37.

38.

39.

The Youth Justice Administration Act and associated regulations, which govern the
management of residents of youth training centres, commenced on 1 December 2016.

The Youth Justice Administration Act amended the following:

1
1
1
1
1

)l

Chil drends R9I99t ection Act
Criminal Law Consolidation Act 1935

Criminal Law (Sentencing Act) 1988

Family and Community Services Act 1972

Young Offenders Act 1993

Youth Court Act 1993.

Section 5 of the Youth Justice Administration Act provides that the Youth Justice
Administration Act and the Young Offenders Act are to be read together and construed
as if the two Acts constitute a single Act.

Section 3 of the Youth Justice Administration Act provides the objects and guiding
principles of the Act, including:

1)

)

The objects of this Act ared

(@) to provide mechanisms for the establishment and proper administration of
training centre, community based supervision services and other facilities
and services relating to youths who offend against the criminal law; and

(b)  to provide for the safe, humane and secure management of youths held in
training centres in the State; and

(c) to provide for appropriate programs for youths who are in detention or under
supervision in the community; and

(d) to follow, to the extent practicable, international and national requirements or
guidelines relating to the detention of youths; and

(e) to promote the rehabilitation of youths by providing them with the care,

correction and guidance necessary for their development into responsible
members of the community and the proper realisation of their potential; and

M e
(@ ¢é

(h)  to have regard to the particular needs and circumstances relevant to a
yout hdéds cultural identity and |l inguistic

0] to promote, and endeavour to ensure compliance with, the Charter of Rights
for Youths Detained in Training Centres; and

)] to recognise the importance of family and community involvement and
participation in administering youth justice; and

(k)  to support the reintegration of youths with the community as part of their
rehabilitation; and

0] to promote community safety.
The Minister, the Chief Executive, the Department and other persons and bodies

involved in the administration of this Act are to be guided by the following principles
in the exercise of their functions:
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(& in exercising powers under this Act, consideration should at all times be
given to promoting the wellbeing and best interests of youths;

(b) e

(c) the management of residents of training centres, and youths who are subject
to supervision in the community, should be designed to achieve their
rehabilitation and development into responsible members of the community
and the proper realisation of their potential;

(d) the community, and individual members of it, must be adequately protected
against violent or wrongful acts;

(e) facilities and programs developed for the care, rehabilitation, detention,
training, therapeutic treatment or other treatment of youths shouldd

(i) be evidence based; and
(ii) be individually designed as much as reasonably practicabled
(A) to take account of the youthédés age,
sexuality or sexual identity, cultural identity, developmental
and cognitive capacity, ability or disability, and any special
needs; and

(B) to promote the health of the youth; and

(C) to promote the educational and vocational training needs of
the youth; and

(D) to address offending behaviours; and

(iif) be governed by a comprehensive assessment and case plan
developed in a multi-disciplinary framework; and

(iv) support a focus on connecting and reintegrating with family and
community; and

(vi) emphasise individual responsibilities.
(3) In addition to the principles set out in subsection (2), a person or body exercising a
function or power under this Act in relation to an Aboriginal or Torres Strait Islander
youth mustd

(@) observe the Aboriginal and Torres Strait Islander Youth Justice Principle;
and

(b)  have regard to the particular needs and circumstances of Aboriginal or
Torres Strait Islander youths who are residents of training centres or are
under supervision in the community; and

(c) recognise the diversity of cultures within Aboriginal and Torres Strait Islander
communities.

40. Section 25 of the Youth Justice Administration Act provides:
Subject to this Act, the Chief Executive has an absolute discretiond

(a) to place any particular youth or youth of a particular class in such part of a
training centre as the Chief Executive thinks fit; and
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41.

42.

43.

44.

(b) to establish in respect of a particular youth, or youth of a particular class, or
in respect of youths placed in any particular part of a training centre, such a
regime for education, training, work, recreation, contact with other youths or
any other aspect of the day-to-day life of youths in detention; and

(c) tovary any such regime,

as from time to time seems expedient to the Chief Executive.

Section 27 of the Youth Justice Administration Act provides:

1)

)

The Chief Executive must arrange for such courses of instruction or training as the
Chief Executive thinks fit to be made available to residents of training centres.

In particular, the Chief Executive must, as much as reasonably practicable,
encourage a resident of a training centre who is a child of compulsory school age
or a child of compulsory education age to continue or otherwise further his or her
school education or vocational or other training (as the case requires).

Section 29 of the Youth Justice Administration Act provides:

296Prohibited treatment of residents

Subiject to this Act, a resident of a training centre must not be subjected to any of the
following kinds of treatment:

(@) corporal punishment of any form (that is, any action that inflicts or is intended
to inflict physical pain or discomfort);

(b) isolation or segregation (other than in a safe room or in prescribed
circumstances) from other residents;

(c)  psychological pressure or emotional abuse of any form intended to intimidate
or humiliate;

(d)  deprivation of medical attention, basic food or drink, clothing or any other
essential item;

(e) deprivation of sleep;

) restriction of free movement by means of mechanical restraints (other than in
prescribed circumstances);

(g)  unjustified deprivation of contact with persons outside the centre;

(h)  any other treatment that is cruel, inhuman or degrading.

Part 3 of the Youth Justice Administration Regulations sets out the circumstances in
which otherwise prohibited actions are allowed.

Regulation 6 provides the circumstances in which isolation of residents of training
centres is allowed, as follows:

@)

)

For the purposes of section 29(b) of the Act, this regulation prescribes the
circumstances in which a resident of a training centre may be isolated from the
other residents of the centre by being placed in a locked room (which may be the
resi dent 6) andkeptdpad foom the normal routine of the centre.

Subject to this regulation, a resident of a training centre may be isolated from the
other residents of the centre if an employee of the centre believes on reasonable
grounds thatd
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®)

(4)

®)

(6)

()

need of

p

bedr oom

(@ theresident 6s personal safety is in
() the residentds behaviour presents a threat
reasonable de-escalation actions have failed; or
(c) itis otherwise necessary to isolate the resident from other residentsd
() to maintain order in the centre; or
(i) to preserve the security of the centre; or
(iii) to protect the health of other persons.
A resident of a training centre may be isolated from the other residents of the
centreby being placed in ddhe residentds
(& on the request of the resident; or

(b)

if the resident is ill.

A resident of a training centre isolated from other residents of the centre at the
request of the resident under subregulation (3) must be released from isolation at
residentdéds request.

t he

If a resident of a training centre is isolated from other residents of the centre under
subregulation (3)(b), the employee of the centre responsible for isolating the
resident must consider whetheran assessment of the
made by a medical practitioner.

Isolating a resident of a training centre must notd

(@)
(b)

(€)

be used to punish the resident; or

cont

ravene t he r esi @hartertobREghts for yduthss

Detained in Training Centres, or

resident o6

under

limit the ability of the resident to communicate with employees of the centre

at any ti

me.

The following provisions apply in relation to a resident of a training centre who is
being isolated from the other residents of the centre:

(@)

(b)

(©)

if the resident is isolated from the other residents of the centre for longer than
30 minutes, the manager of the centre must be informed of the isolation, and
the reasons for the isolation, as soon as reasonably practicable;

isolation of the resident must not continued

(i)

for longer than is reasonably necessary in the circumstances; or

(i) for longer than 3 hours unless the manager of the centre approves a

longer period,;

if the resident is isolated from other residents of the centre for longer than 3
hours in accordance with the approval of the manager of the centre under
paragraph (b), the isolation must not continue for longer than 24 hours

unlessd

(i)

the manager of the centre considers that the circumstances are
exceptional; and

t

h e
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(i) isolation of the resident for that longer period has been approved by
the Chief Executive.

(d) the resident must, if possible, be provided with mental or physical stimulation
that does not constitute a risk to the re:

(e) the residents must be closely supervised;
® the residents must be observed at intervals of not longer than 15 minutes;
(g) the observations must be recorded.

(8) The Chief Executive must establish procedures to be followed relating to the
isolation of residents of training centre from other residents.

(9) If aresident of a training centre is isolated from the other residents of the centre,
the manager of the centre must ensure that a record is made containing the
following details:

(@) the name and age of the resident;

(b)  the date and time the period of isolation began;
(c) the date and time the period of isolation ended;
(d)  the reason for the isolation;

(e) the name of the employee of the centre who ordered the isolation;

) action taken (if any) in respect of the resident before the resident was so
isolated.

45. Regulation 7 of the Youth Justice Administration Regulations provides the
circumstances in which segregation of residents of training centres is allowed, as
follows:

(1) For the purposes of section 29(b) of the Act, this regulation sets out the
circumstances in which a resident of a training centre may be segregated from the
other residents of the centre by being placed on an individualised regime separate
from the normal routine of the centre that allows the resident only restricted contact
with the other residents.
(2)  Subject to this regulation, a resident of a training centre may only be segregated
from other residents of the centre if an employee of the centre believes on
reasonable grounds thatd
@ the residentds personal fromabthetrgsidents;ori n need

(b)) the residentdéds behaviour presents a threat
safety of others and all reasonable de-escalation actions have failed; or

(c) itis otherwise necessary to segregate the resident from other residentsd
(i) to maintain order in the centre; or
(i) to preserve the security of the centre.
3) Segregatiﬁg a resident of a training centre must notd

(@  be used to punish the resident; or
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() contravene t he r esi @hartertobREghts forydutiss under t h
Detained in Training Centres, or

(c) limit the ability of the resident to communicate with employees of the centre
at any time; or

(d Iimit the residentds access to regular ex:¢

(e) restricttheresi dent 6s access to contact with visi
telephone) beyond what is normally allowed for the resident.

(4) If aresident of a training centre is segregated from the other residents of the
centred

(@) the segregation must not continue for longer than is reasonably necessary in
the circumstances; and

(b) the resident must not be prevented from having contact with other residents
of the centre for more than 22 hours in any 24 hour period unless such
contact would be detrimental to the wellbeing of the resident or other
residents; and

(c) the manager of the centre must be informed of the segregation, and the
reasons for the segregation, as soon as reasonably practicable; and

(d) the manager of the centre must ensure thatd

() aparent, guardian or carer of the resident is informed of the
segregation as soon as reasonably practicable; and

(ii) if the resident is an Aboriginal or Torres Strait Islander youthdan
Aboriginal or Torres Strait Islander person who can provide the
resident with cultural support is informed of the segregation as soon
as reasonably practicable; and

(iii) if the resident is under 12 years of agedthe Training Centre Visitor is
informed of the segregation; and

(iv) anindividualised actionplanisprepared t o support the resi
return to the normal routine of the centre, including interaction with
other residents; and
(v) arecord is made containing the following details:
(A) the name and age of the resident;
(B) the date and time the period of segregation began;
(C) the date and time the period of segregation ended,;

(D) the reason for the segregation;

(E) the frequency and outcome of any risk assessments
conducted in relation to the segregation;

(F) the name of the employee of the centre who ordered the
segregation;

(G) action taken (if any) in respect of the resident before the
resident was segregated;

H the residentds contact (i f any) d
segregation with other residents of the centre; and
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(vi) as far as reasonably practicable, the resident maintains access to
education, health and rehabilitative services in accordance with the
case plan prepared for the resident.

46. Regulation 8 of the Youth Justice Administration Regulations provides the
circumstances in which the use of mechanical restraints on residents of training centres
is allowed, as follows:

(1) For the purposes of section 29(f) of the Act, this regulation sets out the
circumstances in which the free movement of a resident of a training centre may be
restricted by the use of a device, instrument or physical object (that is, by means of
a mechanical restraini).

(2)  Subject to this regulation, the free movement of a resident of a training centre may
only be restricted by means of a mechanical restraint ifd

(@) the mechanical restraint is of a kind approved by the Chief Executive for the
purpose; and

(b) an employee of the centre believes on reasonable grounds thatd
(i) the resident is about to harm himself or herself or another person; or
(i) itis necessary to restrain the residentd
(A) to preserve the security of the centre; or
(B) to prevent the resident from escaping from custody; or
(C) to preserve community safety.

(3) Restricting the free movement of a resident of a training centre by the use of a
mechanical restraintd

(@) may only be used as a last resort following an assessment of the risks
associated with using, or not using, a mechanical restraint to restrain the
residentds free movement; and

(b)  must notd

() be used to punish the resident; or

(i) contravene the resi @hartertodRBghtsforght s under
Youths Detained in Training Centres.

(4)  The Chief Executive must establish procedures to be followed relating to the use of
mechanical restraints on residents of training centres.

(5) The following provisions apply to the use of mechanical restraint on a resident of a
training centre:

(a) the use must be reasonable, justified and proportionate in the circumstances;

(b)  the mechanical restraint may only be used by an employee of the centre who
has been trained in the use of such restraints;

(c) the manager of the centre must be notified of the use of the restraint as soon
as reasonably practicable;

(d) the restraint may only be used for as long as necessary in the
circumstances;
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(e) the resident must not be left unsupervised and the resident and restraint are
to be checked at regular intervals of not more than 15 minutes;
é

47. Section 22 of the Youth Justice Administration Act provides that there will be a Charter
of Rights for Children and Young People Detained in Training Centres (the Charter of
Rights). The Charter of Rights is as follows:

This Charter of Rights for Children and Young People Detained in Training Centres
(YJAA 2016 sec 22) tells you what you can expect during your time in the Centre. The
rights apply to everyone and you havetor e spect ot her peopl eds

You have the right to:

f
f
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=a =4

=A =4

be treated equally, and not treated unfairly because of your sex, sexuality, race,
religion, disability or other status

be treated with respect and dignity by staff and to be kept safe while you arein the
youth justice centre

be given a copy of the rules of the centre and information about your rights and
responsibilities in a language that you can understand

see a doctor or nurse whenever you need to and receive proper healthcare
receive help for your mental health if you need it and be transferred to a mental
health facility for treatment if required

get help if you have problems with drugs or alcohol

have special care and protection if you are vulnerable or have special needs
have regular contact with your family and friends through visits and phone calls
get help to see a lawyer and talk to them privately

have an interpreter for formal meetings or medical examinations if you are not
fluent in English

get information and news about what is happening in the world

have a say in decisions about your rehabilitation and other issues that affect you
participate in activities and programs that help your rehabilitation, continue your
education, or do training to learn useful skills for work

get exercise every day, and to go outside every day except in bad weather

have enough good food (including food that is suitable for your culture or religion,
or dietary requirements), and have drinking water available whenever you need it
have clean clothes, and to wear your own clothes if you go out of the centre

not to be punished unfairly, and only in accordance with the rules of the centre or
the law

not have force used against you or restraints used on you unless absolutely
necessary, and never as a punishment

not be isolated from other young people unless necessary to keep you or others
safe, and never as a punishment

practice your religion or express your culture and whenever possible be able to see
religious or spiritual advisors

if you are Aboriginal or Torres Strait Islander, participate whenever possible in
cultural activities and celebrations with other Aboriginal or Torres Strait Islander
people

make a complaint about your treatment to an independent person (like an official
visitor) and to be told what happens with your complaint

before you leave the centre, get help with somewhere safe to live and ongoing
support.

48. Regulation 5 of the Youth Justice Administration Regulations provides Aboriginal and
Torres Strait Islander Youth Justice Principle as follows:

@)

that, in acknowledging the diversity of Aboriginal and Torres Strait Islander
communities, the individual cultural identity of Aboriginal and Torres Strait Islander

rights
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(b)

(©)

(d)

(e)

(®

)

(h)

@

0]

youths be recognised and their beliefs and practices be supported, respected and
valued,;

that Aboriginal and Torres Strait Islander youths will be supported to uphold their
cultural responsibilities and have access to, and participation in, cultural
ceremonies, funerals and cultural practices, relevant to their individual cultural
identity;

that assessment, case planning and decision-making in respect of an Aboriginal or
Torres Strait Islander youth includes consultation with relevant Aboriginal and
Torres Strait Islander people or organisations to assist the youth;

that, where it is appropriate to do so, the identified family, significant person and
community of an Aboriginal or Torres Strait Islander youth are participants in
assessment, case planning and decision-making for the youth;

that Aboriginal and Torres Strait Islander youths are provided with programs,
services and supports that have regard to their age, maturity and individual cultural
identity;

that the assessment of appropriate accommodation in a training centre will
consider the individual cultural identity of Aboriginal and Torres Strait Islander
youths;

that, where necessary, Aboriginal and Torres Strait Islander youths will be provided
with interpreters and, where possible, translated documents;

that the particular health, education and wellbeing needs of Aboriginal and Torres
Strait Islander youths are considered and, where practicable, met;

that officers of the Department actively participate in cultural training and
demonstrate culturally respectful engagements;

that the Department actively recruits and supports the retention of Aboriginal and
Torres Strait Islander staff.

49. Part 5 of the Youth Justice Administration Regulations relates to visitors and
communication.

50. Regulation 12 provides the circumstances in which residents of training centres are
permitted visitors other than official or professional visitors, as follows:

)
)

é

A resident of a training centre is entitled to at least 2 visits each week.

The manager of a training centre must encourage and facilitate visits to the
residents of the centre by relatives, friends and other significant persons, including
by directing the type of visit depending on the needs of the particular resident.

Exampled
The manager of a training centre may direct that a visit by a particular person

to a particular resident of the centre is to be a contact or non-contact visit in a
separate or private, or in a public, meeting room.

51. The management of youths who turn 18 years of age whilst in the AYTC is prescribed
by sections 39 and 63 of the Young Offenders Act. Section 39 of the Act provides:

1)

The Training Centre Review Board has the following functions in respect of a youth
who has been sentenced to detention in a training centre:
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(@) toconduct a review of the progress and circumstances of the youth while in
the training centred

() atintervals of not more than 6 months; and
(ii) at any other time on the request of the Chief Executive;

(b)  to hear and determine any other matter relating to the youth assigned to the
Board under this Act.

(6) If a period of detention to which a youth has been sentenced will extend past the
yout hés 18th birthday, the Tr aélasiparigdiclentr e R
review before that birthday, and at each periodical review thereafter, consider
whether the youth should be transferred to complete the period of detention in a
prison (and, if the Board does so determine, the youth will be transferred to prison
in accordance with the Boardds determination

52. Section 63 of the Young Offenders Act provides:
1 e

(2) If aperson who is above the age of 18 years is detained in, or remanded to, a
training centre or another place pursuant to an order of a court, the person or the
Chief Executive may apply to the Youth Court for an order that the person be
transferred to a prison for the remainder of the period of detention or remand.

(3) the Youth Court may not make an order under subsection (2) unless satisfied that,
in the circumstances, a prison would be an appropriate place for the person to be
held for the remainder of the period of detention or remand.

(4) If aperson who is above the age of 17 years has been remanded to, or is being
detained in, a training centre or another place pursuant to an order of a court, the
Chief Executive may apply to the Youth Court for an order that the person be
transferred to a prison for the remainder of the period of remand or detention.
(5)  The Youth Court may not make an order under subsection (4) unless satisfied thatd
(@) the persond
() cannot be properly controlled in that training centre or other place; or
(i) has, within the period of 14 days preceding the date of the
application, been found guilty of assaulting a person employed, or
detained, in that training centre or other place; or

(i) has persistently incited others in the training centre or other place to
cause a disturbance; or

(iv) has escaped or attempted to escape from the training centre; or
() the personds needs for rehabilitation, cal

be met in that training centre or other place and it is in the best interests of
the person for him or her to be transferred to a prison.



Page 25

RELEVANT POLICIES / PROCEDURES

Operational Order 68 i Isolation

53.

54.

55.

56.

57.

Regulation 6(8) of the Youth Justice Administration Regulations provides that the CE
must establish procedures to be followed when residents are isolated from other

residents.

At the relevant times, Operational Or d e r
Operational Order) was in place at the AYTC to define the circumstances in which a
resident could be isolated from other residents, and to outline the procedures to be

followed and the associated reporting and recording requirements to ensure
compliance with the legislation.

68,

6Use

o f ° (thedsolatiant i on 6,

A review of the Isolation Operational Order has since been undertaken and version two
of the Isolation Operational Order® was implemented in late March 2018 following staff

training.

| have set out the relevant provisions of the Isolation Operational Order in the body of

my report.

I note that version 2 of the Isolation Operational Order includes considerably more
detail than version 1.

Operational Order 69 - Segregation

58.

59.

60.

61.

62.

Regulation 7(5) of the Youth Justice Administration Regulations provides that the CE
must establish procedures to be followed when residents are segregated from other

residents.

At t he

associated reporting and recording requirements to ensure compliance with the

legislation.

r el

evant

ti

me s

Oper at ithe Segilegation d e r
Operational Order) was in place at the” AYTC to define the circumstances in which a
resident could be segregated, and to outline the procedures to be followed and the

A review of the Segregation Operational Order has since been undertaken and version
Operational

t wo of

t he

Segregation
Rest ri ct € ¢he Bse oftRestrietedl Routine Operational Order). The CE

advised my investigation that staff were trained prior to the full implementation of the
Use of Restricted Routine Operational Order in late March 2018.

| have set out the relevant provisions of the Segregation Operational Order in the body

of my report.

I note that version 2 of the Segregation Operational Order, being the Restricted Routine
Operational Order, includes more detail than version 1.
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Security Order 26 i Use of Mechanical Restraint

63. At the relevant t i meeofMedanicalRestraiyt, (teMdchanical 6 |, 6uU
Restraint Security Order) was in place at the® AYTC to define the circumstances in
which a resident could be segregated, and to authorise the use of mechanical restraints
on residents of the AYTC and to provide the conditions of their use. | understand that
this version of Security Order 26 is still in place.

64. | have set out the relevant provisions of the Mechanical Restraint Security Order in the
body of my report.

® Adelaide YouthTrai ni ng Centre, Security Order, 6Use of Mechanical Restr a
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DOMESTIC AND INTERNATIONAL HUMAN RIGHTS STANDARDS

65.

66.

67.

68.

69.

70.

71.

72.

Australia has signed and ratified a number of international covenants which identify and

protect the rights of juveniles in the justice system. These include:

1  the Convention on the Rights of the Child (the CRC)*°

1  the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (the CAT)!

1  the International Covenant on Economic, Social and Cultural Rights (the
ICESCR)*2

f  the International Covenant on Civil and Political Rights (the ICCPR).*

The obligations set out in the above international covenants are elaborated on by the

following United Nations rules and guidelines, which provide member states with

comprehensive guidelines on how to uphold the human rights of juveniles in the justice

system:

1 the United Nations Standard Minimum Rules for the Administration of Juvenile
Justice (the Beijing Rules)

1  the United Nations Guidelines for the Prevention of Juvenile Delinquency (the
Riyadh Guidelines); and

1  the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
(the Havana Rules).

These instruments form part of Australiabs

been adopted by the Committee on the Rights of the Child as filling out the content of

the CRC itself.

A fundamental feature of these instruments is the recognition that juvenile offenders are
different to adult offenders and so should be managed in a way which takes into
account their inexperience, immaturity and increased capacity for rehabilitation. In
particular, it is emphasised that the juvenile justice system should consider the best
interests of the child at all times and to this end, detention should always be a last
resort.

The torture and ill-treatment of children is absolutely prohibited and states must ensure
that children deprived of their liberty are treated with humanity and respect for their
inherent dignity.*

Together, these treaties create the framework within which Australia must work to
maintain its status as a responsible member of the international community, and
ensure that children within its jurisdiction enjoy their basic human rights.

However, an international instrument to which Australia is a party does not form a part
of Australian law unless the relevant provisions have been given legislative effect.®

The South Australia Administrative Decisions (Effect of International Instruments) Act

1995 establishes that an international instrument that does not have the force of

domestic law cannot give rise to a legitimate expectation that an administrative

decision in South Australia will conform to that instrument. Section 3(3) of this Act

does, however, permit a decision-maker to have regard to such an international
instrument o6if the instrument is relevant

10
11
12
13

14
15

The CRC was adopted in 1989 and ratified by Australia in 1990.

Ratified by the Australian Government in 1989.

Ratified by the Australian Government in 1975.

Signed for Australia on 18 December 1972. Ratified by Australia 13 August 1980 (note - with various reservations and
declarations).

Article 37 of the CRC; Article 7 and Article 10 of the ICCPR, and Atrticle 2 of the CAT.

Minister of State for Immigration & Ethnic Affairs v Ah Hin Teoh (1995) 183 CLR 273 at [22] per Mason CJ and Deane J.

t
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73. Section3 of the Youth Justice Administration Act
follow, to the extent practicable, international and national requirements or guidelines
relating to the detention of youths. d

74. Given the above, the international instruments referred to in this report have not been
wholly incorporated into domestic law in the manner required by section 3 of the
Administrative Decisions (Effect of International Instruments) Act. Rather, they apply
only O6to the ext erwdntl@mmafthe view thdt in @ dommuhity suehny e
as South Australia, we should be aiming to exceed these international minimum
standards to ensure the humane treatment of young people in detention.

The UN Convention on the Rights of the Child - the CRC

75. The CRC sets out the fundamental binding principles to be reflected in the treatment of
juvenile offenders. Under international law, all rights that apply to adults apply equally
to children, but additional juvenile justice protections exist under the international
human rights framework in recognition that children differ from adults in their physical
and psychological development. The CRC is the primary source of these rights.

76. Articlelofthe CRC defines a

child to be dGiheery huma
year s, unl es s, under the

|l aw applicable to th

77. The CRC provides that the best interests of the child is to be a fundamental principle to
be observed, including in the context of criminal justice.®

78. Article 37 of the CRC includes:

States Parties shall ensure that:

(@)  No child shall be subjected to torture or other cruel, inhuman or degrading
treatment or punishment. Neither capital punishment nor life imprisonment without
possibility of release shall be imposed for offences committed by persons below
eighteen years of age;

(b) &

(c)  Every child deprived of liberty shall be treated with humanity and respect for the
inherent dignity of the human person, and in a manner which takes into account the
needs of persons of his or her age. In particular, every child deprived of liberty shall
be separated from adults unless it is considered in the child's best interest not to do
so and shall have the right to maintain contact with his or her family through
correspondence and visits, save in exceptional circumstances;

(d e
79. Article 40.1 of the CRC states:

States Parties recognize the right of every child alleged as, accused of, or recognized as
having infringed the penal law to be treated in a manner consistent with the promotion of
the child's sense of dignity and worth, which reinforces the child's respect for the human
rights and fundamental freedoms of others and which takes into account the child's age
and the desirability of promoting the child's reintegration and the child's assuming a
constructive role in society.

16 See Article 3.1 and Article 19.
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80. The particular needs of Indigenous children are recognised in Article 30 of the CRC,
which states:

In those States in which ethnic, religious or linguistic minorities or persons of indigenous
origin exist, a child belonging to such a minority or who is indigenous shall not be denied
the right, in community with other members of his or her group, to enjoy his or her own
culture, to profess and practise his or her own religion, or to use his or her own language.

The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment - the CAT

8l. Under the CAT, t he Australian Government

legislative, administrative, judicial or other measures to prevent acts of torture in any

territory underitsjuris di cti on, 8 and to prevent Obéacts

S r

of <

treatment or puni shment wHich do not amount t

82. Article 1 of the CAT provides:

1. For the purposes of this Convention, the term "torture” means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing
him for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. It
does not include pain or suffering arising only from, inherent in or incidental to lawful
sanctions.

83. The excessive use of solitary confinement against children is a form of treatment that
could constitute cruel, inhuman or degrading treatment or punishment. Where these
forms of treatment are inflicted deliberately by, or on behalf of, a public official, in an
effort to punish, intimidate or coerce, they may also amount to torture under the CAT.

84. On 15 December 2017 Australia ratified the Optional Protocol to the Convention
against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
(OPCAT).®® The Australian Government has three years to implement OPCAT. OPCAT
assists Australia in meeting its existing international human rights obligations. Under
OPCAT an independent National Preventative Mechanism will be established to
conduct inspections of all places of detention, including youth justice detention centres.

The Rules and Guidelines

85. The obligations set out in CRC are elaborated on by the Beijing Rules, the Riyadh
Guidelines, and the Havana Rules, which provide member states with comprehensive
guidelines on how to uphold the human rights of juveniles in the justice system. These

instruments form part of Australiads obligati

adopted by the Committee on the Rights of the Child as filling out the content of the
CRC itself.

17 See Article 1 and Article 16.

¥ Media réempasejng oversight and conditions in detentioné.
<https://www.attorneygeneral.gov.au/Mediareleases/Pages/2017/FirstQuarter/Improving-oversight-and-conditions-in-
detention.aspx> last accessed 10 August 2017.
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The United Nations Standard Minimum Rules for the Administration of Juvenile Justice - the
Beijing Rules

86. Rule 5 of the Beijing Rules states:

5. Aims of juvenile justice

5. 1 The juvenile justice system shall emphasize the well-being of the juvenile and shall
ensure that any reaction to juvenile offenders shall always be in proportion to the
circumstances of both the offenders and the offence.

87. Rule 26 of the Beijing Rules states:

26. Objectives of institutional treatment

26.1 The objective of training and treatment of juveniles placed in institutions is to provide
care, protection, education and vocational skills, with a view to assisting them to assume
socially constructive and productive roles in society.

26.2 Juveniles in institutions shall receive care, protection and all necessary assistance-
social, educational, vocational, psychological, medical and physical-that they may require
because of their age, sex, and personality and in the interest of their wholesome
development.

é

26.5 In the interest and well-being of the institutionalized juvenile, the parents or
guardians shall have a right of access.

é

The United Nations Guidelines for the Prevention of Juvenile Delinquency - the Riyadh
Guidelines

88. Fundamental Principle 5 of the Riyadh Guidelines states:

5. The need for and importance of progressive delinquency prevention policies and the
systematic study and the elaboration of measures should be recognized. These should
avoid criminalizing and penalizing a child for behaviour that does not cause serious
damage to the development of the child or harm to others. Such policies and measures
should involve:

(&) The provision of opportunities, in particular educational opportunities, to meet the
varying needs of young persons and to serve as a supportive framework for safeguarding

the personal development of all young persons, particularly those who are demonstrably
endangered or at social risk and are in need of special care and protection;

89. Section 54 of the Riyadh Guidelines states:

54. No child or young person should be subjected to harsh or degrading correction or
punishment measures at home, in schools or in any other institutions.

The United Nations Rules for the Protection of Juveniles Deprived of their Liberty - the
Havana Rules

90. The Havana Rules include:
é

12.  The deprivation of liberty should be effected in conditions and circumstances which
ensure respect for the human rights of juveniles. Juveniles detained in facilities
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should be guaranteed the benefit of meaningful activities and programmes which
would serve to promote and sustain their health and self-respect, to foster their
sense of responsibility and encourage those attitudes and skills that will assist them
in developing their potential as members of society.

47.  Every juvenile should have the right to a suitable amount of time for daily free
exercise, in the open air whenever weather permits, during which time appropriate
recreational and physical training should normally be provided. Adequate space,
installations and equipment should be provided for these activities. Every juvenile
should have additional time for daily leisure activities, part of which should be
devoted, if the juvenile so wishes, to arts and crafts skill developmen t é

60. Every juvenile should have the right to receive regular and frequent visits, in
principle once a week and not less than once a month, in circumstances that
respect the need of the juvenile for privacy, contact and unrestricted
communication with the family and the defence counsel.

64. Instruments of restraint and force can only be used in exceptional cases, where all
other control methods have been exhausted and failed, and only as explicitly
authorized and specified by law and regulation. They should not cause humiliation
or degradation, and should be used restrictively and only for the shortest possible
period of time. By order of the director of the administration, such instruments might
be resorted to in order to prevent the juvenile from inflicting self-injury, injuries to
others or serious destruction of property. In such instances, the director should at
once consult medical and other relevant personnel and report to the higher
administrative authority.

66. Any disciplinary measures and procedures should maintain the interest of safety
and an ordered community life and should be consistent with the upholding of the
inherent dignity of the juvenile and the fundamental objective of institutional care,
namely, instilling a sense of justice, self-respect and respect for the basic rights of
every person.

67. All disciplinary measures constituting cruel, inhuman or degrading treatment shall
be strictly prohibited, including corporal punishment, placement in a dark cell,
closed or solitary confinement or any other punishment that may compromise the
physical or mental health of the juvenile co

The United Nations Standard Minimum Rules for the Treatment of Prisoners - the Mandela
Rules

91. Whilst the Mandela Rules are not specific to juveniles, they are nonetheless relevant.
92. The Mandela Rules relevantly provide:

Rule 43

1. In no circumstances may restrictions or disciplinary sanctions amount to torture or
other cruel, inhuman or degrading treatment or punishment. The following practices, in
particular, shall be prohibited:

(&) Indefinite solitary confinement;

(b) Prolonged solitary confinement
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Rule 44

For the purpose of these rules, solitary confinement shall refer to the confinement of
prisoners for 22 hours or more a day without meaningful human contact. Prolonged
solitary confinement shall refer to solitary confinement for a time period in excess of 15
consecutive days.
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DYNAMI C RI SK MANAGEMENT PLANS (DRMPGS)

93. If aresident is segregated, regulation 7(4)(d)(V) of the Youth Justice Administration
Regulations provides that the manager of the centre must ensure that a record is made
which records the following details:

(a) the name and age of the resident

(b) the date and time the period of segregation began
(c) the date and time the period of segregation ended
(d) the reason for the segregation

(e) the frequency and outcome of any risk assessments conducted in relation
to the segregation

()  the name of the employee of the centre who ordered the segregation

(g) action taken (if any) in respect of the resident before the resident was so
segregated

(h) the residentés contact (i f any) during t
residents of the centre

94. The AYTC records the above information on a document titled a Dynamic Risk
Management Plan (DRMP).

95. The CE submitted, in a letter dated 13 June 2017:

€ To support the appropriate and | imited use of
Risk Management Plan (DRMP) be in place. The DRMP contains a requirement for

regular reviews, consideration of continued access to education, exercise, use of

restraint, and the provision of a range of supportive mechanisms. It is recognised that the

individual needs and circumstances of each resident be considered to ensure a tailored

approach. As a result, the plans are designed to be highly specific, and dynamically

reviewed, with the expectation that greater levels of restrictions will only be used for the

shortest time possible in limited circumstances. On occasion, in consideration of

individual circumstances, professional visits may occur as part of the time out of

bedrooms for residents on restricted routines. However, separate exercise periods are the

preferred method, and practice improvement is being progressed in this area. Now

implemented, the DRMP and segregation and isolation procedures are currently

under goi ng thorough review to enable further enha

96. The Segregation Operational Order states that when a resident is subject to
segregation:

A Dynamic Risk Management Plan must be prepared to respond to the needs of the
resident and supporttheresi dent 6 s return to the normal struct
including attendance at school, programs or group activities and planned interaction with

other residents, in accordance with section 3.2 Dynamic Risk Management Plans of this

Operational Order.

97. The Segregation Operational Order includes:

3.2 Dynamic Risk Management Plans

A Dynamic Risk Management Plan is required for any resident who is subject to
segregation. The Dynamic Risk Management Plan m
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safety and the safety of others and include risk mitigation strategies to be applied by staff
when interacting with the resident.

321 Review Periods

A Dynamic Risk Management Plan is subject to on
circumstances and responses to interventions. Dynamic Risk Management Plans for
residents subject to segregation must be reviewed at the end of each shift.

322  Approvals

Only a Duty/On-call Manager (or higher classification) can approve for a resident to be

subject to segregation. I f the residentds Dynami
school, or only individual programs and activities in section 7 AND association restrictions

or no association in section 8 it must be approved by a Duty/On-call Manager.
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DEFINING ISOLATION, SEGREGATION AND SEPARATION

98.

99.

100.

101.

102.

103.

104.

105.

106.

107.

108.

Multiple terms are used throughout Australia to describe what essentially amounts to
solitary confinement, including: isolation; regression; segregation; behaviour
management, and high security.

Segregation at the AYTC is not called &olitary confinementdbut the effect may be that
the young person is kept away from other young people in a cell on their own.

In the AYTC, Frangipani is a separate unit fitted with security features, that is used to
accommodate residents who are segregated, or on restricted or structured routines.
There is a small fenced courtyard in the unit for exercise periods.

The room my Officers visited in Frangipani Unit had minimal amenities, being: a toilet; a
basin; a bed; a mattress; and a caged small television mounted high on the wall near
the ceiling. In other words, it was similar to a prison cell.

The CE advised my investigation that the introduction of the Youth Justice

Administration Act, and subordinate procedure s , on 1 December 2016 o6b
effect a range of changes in terminology and
term 6éon regressiond is no longer used within
and O6isol ati ond6 ar e slatianywithcpoovisioasipmreseribediwhicht he | egi
direct their usebo.

The | egislation does not def i nthe YouthsJosticat i on 6 .
Administration Regulationspr escr i bes 6t hrewhichiaresidemhefaanc e s
training centre may be isolated from other residents of the centre by being placed in a

|l ocked room (which may be the residentbds bedr
routine of the centrebo.

The legislation also does notdefine 6 segregati ono. H othe &outh r Regu
Justice Administration Regulationss et s out Ot henwbichmaesidemgdofanc e s
training centre may be segregated from other residents of the centre by being placed

on an individualised regime separate from the normal routine of the centre that allows

the resident only restricted contact with oth

The Isolation Operational Order defines isolation as follows:

Isolation refers to when a resident of the AYTC is placed in a locked room (which may be
the residentdéds bedroom) and kept apart from the
definition does not apply to the use of a safe room.

The Segregation Operational Order defines segregation as follows:

Segregation refers to when a resident is placed on an individualised regime, separate
from the normal routine of the ATYC, and has restricted contact with other residents. This
occurs primarily when a resident is assessed as unable to attend school, programs or
group activities and is subject to association restrictions as defined in Section 7 and 8 of a
Dynamic Risk Management Plan.

These definitions are confusing because, in accordance with the definitions, a young
person may be on segregation but also be subject to isolation.

Whilst there is no universal definition for solitary confinement, the United Nations
Speci al Rapporteur on Torture has defined it
individuals who are confined in their cells for 22 to 24 hours a day. 6

19 Letter from CE to Ombudsman, 13 June 2017.
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109.

110.

111.

112,

113.

114,

115.

116.

The Mandela Rules define O6solitary confinemen
hours or more a day without meaningful human contact.

The Youth Justice Administration Act, Regulations and operational procedures do not

refer to deomeint &r y Hoowefvier , t he effect of Dboth
that the young person is kept away from other young people in an isolation unit on their

own and may be subject to isolating conditions that could be classified as solitary

confinement.

Myi nvestigation identified a | ack of clarity r
0i solationd and a |l evel of confusion in AYTC
often refer to 6éisolationé rat haseNotelora/n Oseqgr e
March 2017 states o6when [en] came out of iso

This confusion is significant because, depending on whether a young person is subject
to 6segregationdé or 6isolationdéd, they wil!l be
requirements and, as such, to different procedural protections.

For exampl e, i f a resident i s O6isolatedod from
30 minutes, the manager must be informed of the isolation, and the reasons for the

isolation, as soon as reasonably practicable.?* The isolation must not continue for

|l onger than is O6reasonably necessaryd, or for
manager of the centre has approved a longer period. If the manager has approved a

longer period, the isolation must not continue for longer than 24 hours, unless the

manager considers that the circumstances are exceptional, or the longer period of

isolation has been approved by the CE.

Alternatively, if the resident is ¢eegregated
segregation must not continue for longer than is reasonably necessary in the
circumstances, and the resident must not be prevented from having contact with other
residents of the centre for more than 22 hours in any 24 hour period (unless such
contact would be detrimental to the wellbeing of the resident or other residents).2? In
addition, the manager must be informed as soon as reasonably practicable, and then
the manager must take a number of steps, including ensuring that:
1 a parent, guardian or carer of the resident is informed of the segregation as soon
as reasonably practicable
1 if the young person is Aboriginal or Torres Strait Islander and Aboriginal or Torres
Strait Islander, a person who can provide the resident with cultural support is
informed as soon as reasonably practicable
1 an individualised action plan i
nor mal routine of the center, i
| a record is made of details relating to the segregation.

s p
necl

c

The Youth Justice Administration Regulations provide that the CE must establish
procedures to be followed when residents are isolated and when segregated from other
residents. These are the Use of Isolation and the Use of Segregation Orders.

By letter from the CE dated 7 March 2018, the CE advised that there were no breaches
of the Use of Isolation or Use of Segregation Orders in relation to Ben and Ryan, as
follows:

2% Other examples include Bend6s Unit Logs for 16, 18, 19 and 20 Mar
March 2017.

2L In accordance with regulation 6 of the Youth Justice Administration Regulations.

22 In accordance with regulation 7 of the Youth Justice Administration Regulations.
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117.

118.

119.

120.

121.

122.

123.

As provided in my response to your letter of 30 May 2017 (2017/03135) the General

Ma n a g e r ihlg audit@eports on compliance with AYTC Orders to the Director, Youth
Justice, form part of a broader monthly secure report for the AYTC. Reporting in relation
to AYTC Orders is by exception (ie identified non-compliances). The relevant section of
each monthly report within your query period indicates that there were no non-
compliances identified for AYTC Security Order 26 i Use of Mechanical Restraint, AYTC
Operational Order 68 T Use of /solation or AYTC Operational order 69 7 Use of
Segregation.

I have identified that there were non-compliances with the Use of Segregation Order.

Given that the department did not consider that Ben and Ryan were placed in
6i solationd, the Use of Isolation Order did n

The department is of the view that it was not required to follow the legislative and

procedural requirements in relation to isolation because it did not consider that Ben and

Ryan were isolated in accordance withthe Actt**The CEO0s | etter dated 7
included:

é Wi t h r eg ar uestforoevidemce of apprevals related to isolation of a resident
under Regulation 6(7)(c), | advise that planned time residents spend in bedrooms while
under segregation is not considered isolation. Isolation, as defined in Youth Justice
Administration Regulation 6, is used as an immediate response to a risk to safety and/or
security, commonly following an incident or event which requires the resident to be locked
in a room (usually their bedroom) for a short period of time. Alternatively, segregation, as
described in Youth Justice Administration Regulation 7, is a protective action that
provides an individualised regime for a resident based on a dynamic risk management
plan and can include restricted contact with other residents, planned periods in bedrooms
and regular exercise periods. This individualised regime is then regularly reviewed with
the aim of transitioning the resident safely back into the normal routine of the AYTC as
soon as possible. Nonetheless, during the segregation periods in question, neither [Ben]
nor [ Ryan] was secured in a |l ocked room for gre

| disagree. | consider that Ben and Ryan were placed in isolation as described by the
Act (given that they were isolated from the other residents of the centre by being placed
in a locked room and kept apart from the normal routine of the centre) and, as such,
should have been afforded the protections provided by the legislation, regulations and
procedures.

In any event, irrespective of whether the department considered that Ben and Ryan had

been 6segregated6é or o6isolatedd, the evidence
Ben and Ryan constituted solitary confinement, in contravention of the Mandela Rules

which o6prohibit both prolonged& and indefinite

Further, regulation 7 of the Youth Justice Administration Regulations provides that a

segregated resident must not be restricted from having contact with other residents for

more than 22 hours in any 24 hour period o6unl
the wellbeing ofther esi dent or other residentso6. |t app
residents were let out of their room for at least two hours a day, this was sufficient.

So whilst | wunderstand that Ben and Ryan were
Administration Regulations and Act, | am of the view that, at times, their segregation

included extended periods of isolation and solitary confinement. As such, | may refer to

these terms interchangeably and in a broader sense throughout this report.

2 Letter from the CE to the Ombudsman, 7 March 2018.
% Schetzer, Alana, O6Could you cop2l7wBSlife.sol itary confinement?6, 11
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BENO S ODBE RF SEGREGATION

124. The CE provided me with the following information summarisingBend s per i ods of
segregation from 6 December 2016 until Ben was transferred to adult prison custody on
5 April 2017.

Start Date

End Date

Details

27 December 2016

27 December 2016

Restricted schedule for part of one shift in
response to bullying.

11 January 2017

14 January 2017

Initiated due to violent behaviour towards
staff.

From 14 January 2017 to 16 January 2017
the DRMP was changed
associationo (not se

17 January 2017

24 January 2017

Initiated due to rooftop incident on 17
January 2017.

25 January 2017

2 February 2017

DRMP continues, but may mix with one
other young person at a time, dynamically
assessed.

3 February 2017

14 February 2017

No longer able to mix due to incident on 3
February 2017.

15 February 2017

21 February 2017

DRMP continues but may mix with one
other young person at a time, dynamically
assessed.

22 February 2017

7 March 2017

Alternative progression arrangement
implemented. The following are in addition
to entitlements on a structured routine:

i Mix with one young person at a time,
dynamically assessed

i Daily morning gym session with 3
staff

i Daily young person visitation.

8 March 2017

5 April 2017

Further privileges due to extended stay in

Frangipani unit include:

i Mon/Thurs 1-2pm exercise program

i Radio issued daily between 1200hrs
and 2230hrs

1 Games room/xbox at staff discretion

i Extra or extended exercise periods

i AM phone calls permitted.

All privileges dependent on dynamic
assessment of resident behaviour and
operational requirements.

Assaulted a young person on 4 April 2017.
Transferred to DCS on 5 April 2017.
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125. As per the table above, Ben had three periods of segregation after the commencement
of the Youth Justice Administration Act, with:

1 the first period of segregation being for1day*(Bené6s first pebiod of

1 the second period of segregation being for 3days**(Ben6s second period
segregation), and

1 the third period of segregation being for 78 days?’ before he was transferred to
theadultsystemBenés third per)iod of segregation

126. My investigation was initially unable to determine how much time Ben spent isolated in
a cell during these periods of segregation. After numerous requests, the department
provided me with the unit logs, C3MS records, telephone records and visitor records.

From these | was able to determine to a certain degree the periods of time Ben was
confined in the cell.

Bends first period of segregation
127. B e nfiss period of segregation was for one day on 27 December 2016.

128. The Unit records:

13: 00 6Panadol x 2 issued to [Ben] as requested
sly bullying of [redacted] at lunch time. They were swearing and calling other residents

fidog cuntso. [redacted] conti nuecddatted]aftear n ar oun
being warned by staff to stop. BSO6s were calle

was decided to regress [redacted] to [Frangipani]. [Ben] has been given a structured

routine in the unit and remains in his room for remainder of shift. He has also been

warned by BSO6s to cease his bullying behaviour
monitor.

129. It appears from the above that Ben was placed on a Structured Routine which involved
him being confined to his room. From the information available to me, | am unable to
determine with certainty how long Ben was confined to his room, although it appears it
may have been until the end of the am staff shift at 3pm. | am also unable to determine
if Ben was moved to a different unit. | have been provided with four pages of
Observation Logs with two pages recording Ben as being in Kilo Unit, and two pages
recording him as being in Kangaroo Paw unit. There is no record of Ben moving units.

Ben6s second period of segregation

130. B e n<second period of segregation was for three days from 11 January 2017 to 14
January 2017, following an incident that occurred in the Blue Gum Unit.

131. The Blue Gum Unit Log records the incident as follows:

17:15 o6writer and resident [redacted] playing o
made remar ks Afucking dog cunts put you to your
reference to staff member directed [redacted] to for structured time out for his behaviour.

Writer gave [Ben] a 10 minutes structured time out in room for his remarks. [Ben] was

non-compl i ant and refused to follow staff directi

%5 27 December 2017.
% 11 January 2017 to 14 January 2017.
2717 January 2017 to 5 April 2017.
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going to my roomo. Writer went andouagefBen] [ si c]

to follow in the direction with no success. [Ben] then proceeded to tear up uno cards cover

pack throwing the pieces on the floor sayin

roomo, Writer informed [ Ben] thehntwil bdebckjed ed s
down. [Ben] moved towards writer in an aggressive manner attempting to intimidate writer
saying Al am not fucking going to my roomo

a unit lock down. Once lock down was called [Ben] then started moving to his room along
with other residents. Residents questioning why they lockdown because of one resident.

Once |l ockdown completed writer informed BSOG6s
unit after consultation between unit staff, BSO and duty supervisor. A decision was made

to regressed [sic] [Ben]. AC staff, duty superyv
speak with him. [Ben] denied any responsibility. He was informed that he is to be

regressed to unit Frangipani. [Ben]refuseds ayi ng fil am not fucking
supervisor attempted with no success to encourage [Ben] to be escorted to unit

Frangipani. [Ben] was given time to think it over. [Ben] presented non-c o mp | i ant t o

and duty supervisor. Approximately 100 minut es | ater, BSO attended

had removed his shirt and had armed himself with deodorant and bottle. [Ben] was not
listening to staff or following directions. [Ben] continued to make threats to BSO and unit
staff and racially abusive towards writer. Duty manager attended the unit. Plan
intervention was implemented. [Ben] threw bottle of deodorant at staff and punched staff
several times before he was restrained. Code yellow to Blue Gum called. [Ben] restraint,
handcuff applied and escortedtouni t Fr angi pani 6.

132. No CCTV footage was provided to my investigation of this incident. However, CCTV of
this incident was provided to my Office as a part of another investigation | am
conducting into the use of spit hoods at the AYTC. Given that section 18(3) of the
Ombudsman Act provides that | can obtain information from such persons and in such
a manner as | see fit, | consider it appropriate for me to use this CCTV footage in
relation to this investigation also.

133. The CCTV footage shows that 14 officers entered the room to ensure that Ben was
restrained.

134. Ben was taken to the Frangipani Unit at 18:08 on 11 January 2017. At 19:30 he was
taken to the hospital after alleging that he was hurt when he was restrained by staff.
The Frangipani Unit Log records that he returned to the unit at 23:35 and was secured
in a room. The room did not have blinds and light was coming in, which upset Ben and
he became verbally abusive and kicked the door. Staff attempted to secure a sheet on
the outside of the window to keep the light out, but this appeared to be unsuccessful
and Ben continued to request that he be moved to another room. Staff refused his
requests to move rooms, saying that they
routined.

135. lItis difficult from the records provided to determine how long Ben spent restricted in his
cell on 12 January 2017. The records include the following information:
| the Unit Log records that at 09:50 Ben refused to follow direction to shower
| the Visitor Log records that a Red Cross Facilitator visited Ben between 10:00
and 14:30
the Unit Log records that Ben was taken out of his room, in handcuffs, at 10:40
the Unit Log records that Ben was returned to his room at 11:15
the Telephone Log records that Ben made a phone call at 11:04 for ten minutes
the Unit Log records that at 16:05 there was a staff shortage so the unit was
restricted
| the Unit Log records that Ben was taken, in handcuffs, for exercise in the
courtyard at 17:50
the Unit log records that Ben was returned to his room at 18:20
the Unit Log records that Ben was escorted out of his cell for a phone call
between 20:45 and 20:55

E X

E
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1 the Telephone Log records that Ben made a ten minute phone call at 20:44.

136. | consider that it is correct to assume that Ben did not leave his room to visit with a Red
Cross Facilitator, as such a visit does not appear in the Unit Log. Given this, it appears
that, on 12 January 2017, Ben was only taken out of his cell for 35 minutes in the
morning (during which time he made a phone call), 30 minutes in the evening for
exercise, and 10 minutes for a phone call later in the evening. This totals 75 minutes
that Ben was out of his cell on 12 January 2017.

137.Bends DRMP provided that he was not to attend
activities, and only the following items were allowed in his room:

finger food

paper cups

TV

books

fidget toys

thongs

flexi-toothbrush.

E W ]

138. The DRMP also required that Ben be separated from other residents and that he was to
be handcuffed during all movements out of his room (but that handcuffs could be
removed from outside the caged court yard during exercise periods) and the DRMP
notes:

3x staff (including 1XOPS4 or above) for movements to visits. Consider whether visits are
necessary, due to restricted handcuff routine.

139. Itis again difficult from the records provided to determine how long Ben spent restricted
in his cell on 13 January 2017. The records include the following information:
1 the Unit Log records that at 09:35 Ben was taken to the courtyard for recreaion
1 the Unit Log records that Ben made a phone call to his lawyer at 09:50
1 the Telephone Log records that Ben made four phone calls between 09:52 and
09:56 but all the calls were less than 20 seconds
| the Unit Log records that Ben was returned to his room at 10:00
1 the Unit Log and Visitor Records record that Ben left the unit for a court
appearance via video link at 12:00
1 the Visitor Log records that Ben had a visit from Adelaide Youth Court between
11:45 and 12:30

1 the Unit Log records that at 12:10 Ben returned to the unit and continued with
recreation
1 the Telephone Log records that Ben made a number of phone calls between
12:09 and 12:26
1 the Unit Log records that Ben was O0secur ed?@
1 the Uni't Log records that Ben was o6out for
1 theUni t Log records that Ben was O0securedo6 a
| the Unit Log records that Ben made a phone call at 16:55
| the Telephone Log records that Ben made a phone call between 16:56 and 17:06
T the Unit Log records that Ben was secured in the courtyard at 19:07
1 theUnit Log records that Ben was O6secured in
1 the Unit Log records that at 19: 05 Ben was
recreationo
| the Telephone Log records that Ben attempted to make a phone call at 19:04 and
again at 19:06 but did not get through
1 the Unit Log records that at 19: 07 Ben was
1 the Unit Log records that Ben was secured at 19:35.
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140.

141.

142.

143.

144.

145.

| consider that it is correct to assume that Ben did not leave his room to meet with a
Red Cross Facilitator, as such a visit does not appear in the Unit Log. Given this, and
excluding Ben leaving the unit for a court appearance via video link, it appears that, on
13 January 2017, Ben was only taken out of his cell for 25 minutes in the morning
(during which time he made phone calls), 15 minutes at lunchtime (in which he again
made phone calls), 40 minutes in the afternoon for recreation, 30 minutes at the end of
the day (during which he again made phone calls) and 30 minutes in the evening (again
during which he made phone calls). This totals 140 minutes that Ben was out of his cell
on 13 January 2017.

It is difficult from the records provided to determine how long Ben spent restricted in his

cell on 14 January 2017. The records include the following information:

the UnitLogrecor ds t hat at 10: 05 Ben was oO6out f
the Unit Log records that Ben

the Unit Log records at 11:15 Ben was 060
recreation

the Unit L

the Telephone Log records that Ben made a ten minute phone call at 13:14
the Unit Log records that Ben was returned to his room at 13:25

the Unit Log records that Ben was returned to his room at 16:48

the Unit Log records that Ben was O6out f
the Unit Log records that Ben was O0secur
the Structured and Restricted Routine Activity Log records that Ben was secured

in his room at 20:35.

E R | E R

It appears that, on 14 January 2017, Ben was taken out of his cell for two periods in the
morning, of 35 minutes and 30 minutes, 30 minutes at lunchtime, 30 minutes in the
afternoon, and 36 minutes in the evening. Given this, it is likely that Ben was out of his
cell for a total of 161 minutes on 14 January 2017.

The records include the following information for Ben on 15 January 2017:

| the Unit Log records that i n tetheresiemtsni ng
to preserve the security of the AYTCSHO
1 the Uni't Log records that Ben was out of
1 t he Uni't Log records that Ben was O6secur
1 the Unit Log records that Bel6:0OOwas Ounsec
1 the Unit Log records that Ben was O6secur
1 t he Uni't Log records that Ben was o6out f
1 the Unit Log records that Ben was O6secur

It appears that, on 15 January 2017, Ben was taken out of his cellfor 42 minutes at
lunchtime, 45 minutes in the afternoon, and 45 minutes in the evening. Given this, it
appears that Ben was out of his cell for a total of two hours and 21 minutes on 15
January 2017.

The records include the following information for Ben on 16 January 2017:
| the Unit Log records Ben was O6out of [ hi
T the Unit Log records that Ben was returned to his room at 09:40

T the Unit Log records that whil e Ben was
does not move units tonighth e wi | | start being naughty
6secured in his roomb6é he started O6bangin

down

or
was Osecur ed:©¢

ut

or
ed
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g records that Ben was Osecur ed©

theUnitLogr ecor ds t hat Ben was O6doing kitchen ¢

the Unit Log records that Bemnsl&as dOunsecur e
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the Unit Log records that Ben was out of his room at 11:15

the Unit Log records that Ben was returned to his room at11:48

the Unit Log records that Ben was out of his room at 13:51 (where he went when

he was out of his room is ineligible)

the Unit Log records that Ben was returned to his room at 14:15

the Unit Log records that Ben was out of his room at 16:50

theUnitLog records that déall d residents were i
the Unit Log records that Ben vacuumed at 18:30. It is not clear to me if this was

in his room or outside of the room.

| the Unit Log records 6chores completed at 1

= =4 —a E R

146. If | assume that Ben was vacuuming in his room, it appears that, on 16 January 2017,
Ben was taken out of his cell for two periods in the morning, being for 5 minutes and 33
minutes, 24 minutes after lunch, and 40 minutes in the evening. Given this, it appears
that Ben was out of his cell for a total of 102 minutes on 16 January 2017.

147. On 17 January 2017, Ben met with a psychologist in the morning. He then transitioned
out of the frangipani Unit. The Visitor Log records that a Red Cross Facilitator visited
Ben between 10:00 and 14:30. Given that this is not recorded on the Unit Log | assume
that Ben did not meet with the Red Cross.

Benb6s third period of segregation

148. Bends third period of segregation followed an
(the rooftop incident). Following the rooftop incident Ben was segregated for 78 days,
from 17 January 2017 to 5 April 2017.

149. On 17 January 2017, Ben ran away from staff as he was being transitioned between
units. Four other residents, including Ryan, followed Ben and also ran away from staff.
One of the residents was restrained but the four other residents, including Ben and
Ryan, climbed on to the roof. One resident came down from the roof of his own accord
but Ben, Ryan and a third resident remained ontheroof The depart ment 6s | nc
Det ai | report states that they then 6began ki
roof to arm themselves with weapons©o.

150. SAPOL was called and the STAR Force attended. The residents subsequently agreed
to come down off the roof. Handcuffs were applied and they were removed from the
centre for police charges.

151. My investigation has analysed the Unit Logs, Visitor Logs, Telephone Logs, Case Note
Assessments, and Structured and Restricted Routine Activity Logs (SRRA Logs) and
determined that Ben was frequently confined to his room for more than 22 hours out of
24 during this period of segregation.

152. On 18 January 2017, Ben was in police custody until he was transferred to Frangipani
Unit at 17:27.

153. On 19 January 2017, Ben spent a total of 60 minutes out of his room, consisting of two
30 minutes periods, one which included a ten minute phone call. The assessment at
8:30am provided that during the time out of his room Ben was to be handcuffed behind
his back and three staffwereto 6 assi st wi t h pBeyvwaswakkihg. escort o6
Another assessment at 10:40 amended the DRMP to permit the handcuffs to be
removed through the fence, with three staff present, while Ben was in the courtyard. A
further Case Note Assessmentat 14:10st at ed t hat at 15: 15 O6[ Ben]
over the intercom because he had rights and w
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154,

155.

156.

157.

158.

159.

14:10 Case Note Assessment also stated thatBen6onl y came out of his r

to staffing issues.

On 20 January 2017, the records state that Ben came out of isolation for 24 minutes at

12:47 for a video conference with the Youth Court and a telephone call. He was again

taken from his room at 18:32 for 34 minutes. The Case Note at 15:00 records that Ben

was Or evi e wehdndaffs cah beOrdimovedsfrom outside of courtyard fence

with three staff present.® The Visitor Log re
between 09:30 and 11:30 but | assume that this did not occur, given the DRMP in place

and that the visit was not recorded on the Unit Log.

On 21 January 2017, Ben was taken out of his room for 35 minutes at 11:50. The Unit

Log records that this was for Oexercisebo6, how
made a number of phone calls between 12:14 and 12:20. The Unit Log records that

during this time Ben was Oattempting to manip
having p/call.d Ben was again out of his room
At 17: 15 Ben was out of hi scrreeamiaogadi f ofrord3 506 pr
The Telephone Log records that Ben spent more than ten minutes on the phone during

this period. At 20:05 and 20:25 the Unit Log
roomsd and dbdabuse[d] st aff andlwasswebring atistaift may n
on the intercom.

In my view, given that Ben was only permitted out of the room for a total of eighty
minutes during the day, much of which was for phone calls, and was isolated in a small,
basic cell for the remainder of the day, it is understandable that he was frustrated and

angry.

On 22 January 2017, according to the Unit Log, Ben was out of his room for 30 minutes
from 11:37. At 13:10 Ben visited with his mother, sister and brother. The Unit Log notes

that o6é6Staff inform [ Be-uodntact visihas pehhissurrent sit t oday
DRMP. [Ben] is not happy with this and tells
The Case Note Assessment records that, as a result of Ben becoming angry that the

vistwasnon-cont act, and his comments whwads were 06p
staff o6, he would é6remain in mechanical restra
staff safety and centre security.d The Unit L

13:40. The Unit Log records that he was again out of his room between 20:30 and
21: 10 for o6recreation and phone calls.d I n su
out of his room for a total of one hundred minutes on 22 January 2017.

On 23 January 2017, the Unit Log records that Ben was out of his room at 09:40 and
retur ned at 10: 30. I't also records that he had
Visitor Log records no visitor at this time. The Case Note records that Ben met, in
handcuffs, with the Case Coordinator Manager (CCM), at 10:58. | assume that it was
the CCM that Ben met with at 10:10 and the time recorded was the time that the CCM
made the Case Note. The Visitor Log records that Ben had a visit from the
physiotherapist between 13:15 and 14:30. The Unit Log also records that Ben was
dunsecur e deat 1®:05, maxearpleone call at 19:30, and was secured in his
room at 19:40. The Telephone Log records this call, and also records that Ben made a
phone call at 12:48. It is difficult to determine how long Ben was permitted out of his
room for recreation or exercise on 23 January 2017. It appears likely, however, that,
aside from phone calls and visits, Ben had 30 minutes recreation out of his room in the
morning before he met with the CCM and 25 minutes in the evening, being a total of 55
minutes.

TheCase Note from t he Beb@bbdds, merat i ng wi t h

- stating not in a good place due to being on a restricted routine.
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160.

161.

162.

163.

164.

165.

-struggling with emotions regarding [relative] i
anniversary of de dherlwil befdiffifuf.] and Step Fa

On 24 January 2017, the Unit Log records thatBenwas 6éout for visitdo fr«
10:35. The SRRA Log and Visitors Log record that this was a visit with a Youth Justice

psychologist. Ben was not let out of his room again until 17:15, when it is recorded that

was O6out for recreation & phonedé. The Telepho
phone calls by Ben at this time. A lockdown was called at 17:30 and Ben was returned

to his room. Ben was again let out of his room for phone calls from 20:03 to 20:30.

According to the records available to me, it appears that Ben was taken from his room

for a total of 107 minutes on 24 January 2017, all of which was for phone calls and a

visit, in handcuffs, with the psychologist. It appears that Ben received only 15 minutes

of recreation or exercise time out of his cell.

On 25 January 2017, Ben did not leave his room until he was unsecured for half an

hour of O6recreati ond atcordsihatBeOmadeBbphoneTadll ephone
during this time. Ben was not unsecured again until 17:43, when it is recorded that he

was O6out of roomdé for O6recreation and phone c
18:15. The Unit Log r ecodrodrs rtehcarte ahtei owads adgoauitn
Telephone Log records that he made a phone call during this period. The Unit Log

either does not record, or it has been redacted, the time when Ben is secured in his

room again. As such, | am unable to determine how long Ben was confined on 25

January 2017. According to the DRMP, Ben was permitted now to able to mix with one

other young person at a time, dynamically assessed.

On 26 January 2017, Ben was unsecured for 30 minutes between 11:10 and 11:40, for
11 minutes at 13:32, for 30 minutes at 17:15 and for 20 minutes at 20:30. That is, Ben
was out of his cell for a total period of 91 minutes of the day. The Telephone Log
records that during this time Ben made two phone calls of approximately ten minutes
each.

On 27 January 2017, the Unit Log records thatBenwas Ounsecured for rect
10:36 to 11:10, and was unsecured for a phone call from 13:29 to 13:43. He is then

recorded as being unsecured from 15:30 to 16:00 and 18:45 to 19:00. It appears that

throughout the day Ben was out of his cell for 123 minutes in total (including phone

calls of approximately 20 minutes).

On 28 January 2017, Ben spent 30 minutes out of his cell with another young person
between 12:15 and 12:45. Ben also spent 25 minutes out of his cell at 16:40, much of
which, according to the Telephone Log he spent on the phone. The SRRA records that
Ben was unsecured again for 20 minutes at 19:10 for exercise and a phone cdl. This is
not recorded on the Unit Log and there is no record on the Telephone Log of a phone
call during this period. However, the Telephone Log does record Ben making a phone
call for approximately 10 minutes at 20:02. Whilst the records are confusing, it appears
that Ben spent between 75 and 85 minutes out of isolation on 28 January 2017.

On 29 January 2017,Benwas o u't of his room for 32 minut es
recreation and phone callsd. The Uniinutestog r ec
at 13:16 f or Or e cTelephond Logrerords that Bem epeng this timé e

on the phone. He was unsecured again at 17:40 for 25 minutes, during which he spoke

with the Assistant General Manager. The Unit Log records that Ben was again

unsecured at 19:45 for 25 minute, although the Telephone Log records that he was on

the phone from 20:15 to 20:28. According to the Unit Log, Ben was outside his room for

a total of 103 minutes on 29 January 2017. The SRRA Log records the same

information. However, taking into account the Telephone Log, it could have been 123

minutes. In any event, there is no evidence that Ben did any exercise on 29 January

2017.
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166. On 30 January 2017, Ben was out of his room at 11:40 for 30 minutes. He and another
resident were in the courtyard and were spitting, so Ben was returned to his room and
remained secured there until he was let out again at 16:55 for 30 minutes, during which
time he made a phone call. Ben was again unsecured at 20:05 for 15 minutes to make
a phone call. Given this, it appears that Ben spent a total time of 75 minutes (including
approximately 20 minutes on the phone) out of his room on 30 January 2017.

167. On 31 January 2017, the Visitor Log and the Case Notes record thatBen had an
appointment with the Youth Justice psychologist at 10:30. However, the Unit Log
records the visit being at 11:05. The Case Note records:

é[ Ben] reported feelings of frustration as a re
stated that feelings of frustration/annoyance arose because other residents involved in

the incident were engaging in a transition, whereas he was told that he remains on a
restricted regime indefinitelyté

The Unit Log does not record, or it has been redacted, when Ben was returned to his

cell, but the Telephone Log shows he made a phone call that ended at 12:03. The Unit

Log records that at 17: 00 Ben was O0knocking a
comeout 6. Ben was |l et out for o6érecreationd at !
the Telephone Log records that he made a ten minute phone call. He was let out of his

cell again at 20:21 for 14 minutes to make another phone call. The SRRA Log | have

been provided does not record anything prior to 17:32. As such, | am unable to

determine how long Ben spent confined in his cell on 31 January 2017.

168. On 1 February 2017, the Unit Log records that Ben had was let out his cell for 30
minutes of exercise at 9:20 and again for 30 minutes at 11:45. At 13:45 handcuffs were
applied and three staff escorted him to an appointment with a counsellor. He was

secured in his cell 25 minutes later.Benwas unsecured for a O6visit |
at 16:34 for 41 minutes. The Unit Log records that at 19:40Benwas 6ki cking and
banging on his door 6. He was unsecured for 14

169. At this point, Ben had spent two weeks secured in his cell for long periods of time, with
less than two hours out of his cell on most days, limited access to exercise, other
stimulation and other young people. From what | can determine from the records, on at
least six of these days, | considerthatBenb6s conf i nement constituted
confinement, given that he was out of his cell for less than two hours. During these
periods out of his cell, Ben often made phone calls or had visits. | consider it
reasonably likely that on many of the otherdaysBen6s i sol ati on constitut
confinement, although it is difficult for me to confirm this with certainty from the records.

170. | consider that, given the level of confinement, lack of exercise and other stimulation,
and lack of access to education, programs or group activities, combined with the fact
that Ben does not appear to have been given any indication of when this level of
confinement would end, it is understandable that Ben was frustrated with his situation.

171. On 2 February 2017, the Unit Log records that Ben was out of his room for exercise for
30 minute periods at 8:30 and at 13:30. The Unit Log recordsBenas o6di spl ayi ng
negative behaviour and testing staffoé. | ha
frustrated by now as a result of the prolonged periods of time he was confined to his
room. The Unit Log records that Ben was unsecured from exercise for 32 minutes at
16:26, and again for 30 minutes at 19:30, although the Telephone Log records that he
also made phone calls during these periods. The Visitor Log records that Ben had a
0friendd v itos20:00, hbwewemntherke B nodexord of this on the Unit Log. If |
assume that Ben did not attend a visit, it appears that, on 2 February 2017, Ben was
confined to his cell for all of the day aside from 122 minutes.

vV €
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172. On 3 February 2017, it is apparent from the Unit Log that Ben was becoming very

frustrated with the confinement. It is recorded that at 8:30Benwas &6st i | | not sho
and when staff explained that he must shower before he is given breakfast Ben

Obecame aggressivebd dogsd®bedanwaalllenmgost ad ff |
for 20 minutes. At 13:50Benwas | et out again and the Log r e
short exercise due to not enough staBeh becaus
was Otel ling st adninghatkantbecduse havis rotlgettmgenoudghe

time out. o6 |t iBenrefusedio move and swire at stdff vlzenh they

tried to return him to his room. At 14: 25 Ben
attempting t o s maffgshen réestramedBéenrand@lacéd him3ntthe safe

room for 90 minutes, after which he was handcuffed and escorted back to his cell. The

Case Note records:

[Ben] is now on restricted associated and handcuffed to back due to incident on
03.03.2017 in EAST courtyard of Frangipani unit.

[Ben] caused property damage and armed himself with a weapon, during restraint
actual/attempt assault on staff. While in safe room head butted staff member. [Ben]
shattered sight glass in laundry and cleaning room doors.

173. Four and a half hours later Ben requested to be let out of the cell for exercise. He was
told that they were waiting for a Behavioural Support Officer to see him, to which he
replied fildm gonna fuckind go off soono.

174. Ben was advised that, as a result of his behaviour, his personal visit with his parents
that day had been cancelled and he would only be allowed phone contact with them.
The Case Note also states that o6é[Ben] was inf
his stuff back irateoa funthesCase dNatemécordedBen ds stating
that 6éhe hasndt finished making trouble for s
the adult systemb.

175. Ben was let out of his room at 21:00 for 25 minutes, which included a ten minute phone
cal When Ben was returned to his room the Unit
fascinated with what he needs to do to get mo
2017, Ben spent a total of 95 minutes out of his room, some of which was spent in a
confrontation with staff when he refused to return to his room.

176. As result of his behaviour on 3 February 2017,Ben6s DRMP was amended to
that he was allowed only the following items in his cell: finger food, paper cups, thongs,
limited toilet paper, portion controlled toiletries and a flexi-toothbrush. He was no longer
allowed television, radio, books, puzzles or fidget toys. It is my understanding that
these restrictions remained in place until 15 February 2017.

177. Further, the DRMP also stated that, when Ben left his cell he was required to have his
hands cuffed behind his back and to be escorted by four staff for any movement around
the centre and for any exercise periods. He was also not permitted to mix with any
other residents.

178. On 4 February 2017, the Unit Log records thatBenwas O not being compl i ar

result he was informed that o6éhe hBesbecamev | os't
upset and began kicking and punching his door and swearing at staff. At 12:51 Ben
requested that stafflethi m out of his room. He was +nf or me
downandthatno-one wi | | b eBemr becamenafusive and degan trying to

smash things in his cell and swearing at staff. At this time, Ben had not been out of his

room since the previous evening, and was confined in his room with no radio, television

or stimulation. At 14:19 Ben threatened to kill himself. The Unit Log then records:

i 14.20Ben6can now be heard banging in his roombd
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179.

180.

181.

182.

1 1426 Bend6was witnessed | yi ngt aofnf hfi csr abeekder dodo mt H
[Ben] was not replying. He could be seen to be breathing but staff & Duty

Supervisor decided to call a code blueb
| 14:41Bené6begins to respond to staff and said h
his | egso
1 14: 46 6 ambwedsancre sairtree and begin to attend t
| 15: Bén] 6pff site to hospitald
| 21: B&n] 6feturns to unit, handcuffed and t ake
1 61l NFO As staff r e moRen]ishboastadtly thraatenirg to@ttacku f f s |

and assault staff, heal so made specific threats to sevVve
when | get out of cuffs you cuntso, Al é6l1 1 f
| 21: 48 O6[ Ben] has cov er Redrepones tostafffoeesco o m c a me
t
i

that At hi s wa suglkeddboutit. He dias algo clainmed to have a bolt
down his pants and stated he is fAout to hur
fucko

1 2 2 : Ben] haridcuffed and moved to bedroom 7 in canvas after an unclothed

search. Soon as dooris secured [Ben]yel | s out to staff HAyou gu)
never found my bolto. He then can be heard
window and states @il ém gonna use it to bres

disengage. [Ben] given medication as prescribed while giving [Ben] his
medication he showed staff a small bolt and claimed he will wreck [sic] havoc with

it 6.

On 5 February 2017, the SRRA Log and Unit Log records that Ben was let out of his
room, with handcuffs and three staff, for phone calls and exercise for 32 minutes at
14:13 and again at 19:50 for 30 minutes. During both of these periods Ben made phone
calls of approximately ten minutes. The total time Ben spent out of his room on 5
February 2017 was 62 minutes.

On 6 February 2017, the Unit Log records that, at 11:27Benr ef used exer ci se 0«
being in canvas?éb. He was offered exercise aga
in canvasod. Bertwaiss Onvoetreyd atbhoashpliane AtdAm30itisn o n
recordedthatBenwas o6demandingé and o6kicking the door
Note recordsthatBenwas oO6unabl e to attend Visits Centre
Unit on restricted routine in canvas and hand
Clinician would visit Ben, and this occurred at 14:40. It is recorded that clinician spoke

to Ben 6through his dooréas he did not wi

s h
embarrassed about wearing a canvas smock. 0

t
Th
éRequested an e Bgnlfawearingcanvasf[rBbem ][ sai d he HApreter
jump off the sink in his bedroom because he wanted to get out of his room. He
acknowledged that this manipulation had now backfired on him, because he strongly
dislikes wearing a canvas smock and desperately wants in usual clothes and bedding
returned to him. [Ben] denied current thoughts, plans or intent to harm himself or suicide,

however disclosed continued thoughts to harm others in the Centre. [Ben] requested a
psychiatric review of his medicationé

Ben was taken out of his room for the first time that day, in cuffs, at 19:10. However, ten
minutes later a code yellow was called and he was returned to his room. The Unit Log
records that Ben was taken out again at 20:15 for phone calls for 25 minutes.

On 7 February 2017, Ben visited with the Youth Justice Psychologist at 09:45. He was

returned to his cell at 10:15 and remained there until he was let out at 14:10 for 15

minutes - the Telephone Log shows he spent this time on the telephone. The Unit Log
records that between 15:40 and 16:10Benwas 6out for exercise cuff
Telephone Log and the SRRA Log show that he called his lawyer during this period.

Ben was taken out of his room and escorted, with his hands cuffed behind his back,
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183.

184.

185.

186.

187.

188.

between 19:40 and 20:05. Aside from the time Ben was out to see his psychologist, it
appears from the records that, on 7 February 2017, he spent a total of 70 minutes out
of isolation (which included approximately 15 minutes of phone calls). The Case Note
ofBenbs appointment with the psychologist inclu

é[ Ben] reported that, over the course of the we
a negative manner, these were:
- the other residents who were involved in the affray were given transition prior to [Ben]
- he developed the belief that staff were lying to him because he said he was told that a
teacher would visit him in Frangipani Unit and that he would go to the gym. And these
things did not happené

A further Case Note on 7 February 2017 recorded:

é[ Ben] went on to say that if his routines dono
returning from court he will continue to cause issues. All staff present reminded [Ben] that

it is [his] actions that deem what routine he is able to achieve. 0

On 8 February 2017, Ben attended the Adelaide Youth Court in the morning, returning

to his room at 13:40. He was | et out o6for exe
Telephone Log shows that Ben made two phone calls of ten minutes each during this

time. A Case Note records:

One good exercise period but due to unavailabil
code yellow in kilo unit a second exercise period was not forth coming [sic].

On 9 February 2017, a Case Note recordsthatBen6s O handcuf f scktmlmeved fr c
applied to front now for all exercise and all
morning of 9 February 2017, there was a manag
unabl e to be Benwasfirstletow of his reom at.13:45 for 30 minutes -

during this time he made a 10 minute phone call. Ben was taken from his room again at

19: 45 for 30 minutes. The Unit {thedelephrereor ds t h
Log records that Ben made a ten minute phone call during this time. According to the

records, Ben spent a total of 60 minutes out of his cell on 9 February 2017. He still had

no access to television, books, radio or other stimulation in his room.

Ben remained in his room for significant periods of time over the following days. He was
out of his room for a total of 75 minutes on 10 February 2017 and 87 minutes on 11
February 2017. On 11 February 2017 a Case Note recorded:

éDue to [Benbés] compliance on shifts, restricti
have access to a contact visit with family but will remain cuffed throughout the visit and

movements. Management advises that a BSO or above be present during visit, and that

staff to remain extremely vigilant during visits...

On 12 February 2017, the Visitor Log recorded thatBen6 s f a t hmether andthreep
siblings visited him at 13:15 for an hour. This is not recorded in the Unit Log, which
shows no record of Ben leaving his room during this time. As such, | consider it

possible that no such visit occurred. The Unit Log records that Ben spent 84 minutes

out of his room on 12 February 2017 (20 minutes of this time Ben was on the phone).

On 13 February 2017, the Visitor Log records thatBené s f a t hmether andthreep
siblings visited him at 17:30. Again, this is not recorded on the Unit Log, which does not
record Ben as being out of his room during this period of time. According to the Unit
Log, Ben spent two periods of 30 minutes, and one of 15 minutes, out of his roam for
phone calls and exercise on 13 February 2017. He also spent 25 minutes out for a visit
with CAMHS and a Case Coordinator. The Case Note for 13 February 2017 states that
Ben:
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189.

190.

191.

192.

193.

194,

195.

éspends most of his day secured i nwihlhiug écabin or

The Case Note also states that Ben would not require handcuffs during his exercise
period the next day, but he would have to have four officers present. After this the BSO
was to review his plan.

On 14 February 2017, Ben had four periods out of his room, totalling 126 minutes.
According to the Telephone Log, Ben spent approximately 23 minutes of this time on
the phone. The Unit Log records that Ben was handcuffed during the phone calls in
accordance with the DRMP. It is not clear to me if Ben was handcuffed or not during the
exercise periods.

A Case Note on 14 February 2017 recorded:

[Ben] had an ok shift, he was whining while in his room banging on his door and
continuously asking when he was going to come out of his room. When out of his room he
was no issues [sic] and interacted well with staff.

On 15 February 2017, Ben spent a total of 93 minutes out of his room for exercise and
phone calls. During this time he spent approximately 25 minutes on the phone. Ben
also spent 50 minutes out of his room for a video conference with the Adelaide Youth
Court.

On the evening of 15 February 2017,Bend6 s DRMP was amended to perm

a radio, tv and fidget toys in his room. He was also permitted contact visits. Ben was,
however, still not permitted to attend school, programs or activities. He was to be
handcuffed during escorts, but the handcuffs could be removed externally for exercise.
The DRMP records that Ben was not allowed to associate with any other residents, with
the reason for this being recorded on the DRMP as:
1 O6Requires separation fr
security of the centred
1 6Behaviour presents a t
1 6Behaviour pretsketsafaet

om ot her residents

hreat to the DRMP
hWrefatotlmer s 6.

However, in the 6ot her rel evant i nformati onbo
MIX WITH 1 x RESIDENT in the courtyard ONLY.

On 16 February 2017, it appears that Ben was not taken out of his room in the morning
due to lack of staff availability as a result of a code yellow somewhere in the centre. If |
am correct in my understanding of the records, Ben was first allowed out of his room at
16:05 for 30 minutes, and he was allowed out again at 17:15 for another thirty minutes.
Ben was allowed out a third time that day at 19:30 but was returned to his room 15
minutes later due to a code yellow being called in another unit. As such, it appears that
Ben spent a total of 75 minutes out of his room on 16 February 2017. The Telephone
Log records that approximately 30 minutes of this time was spent on the phone.

On 16 February 2017, Ben was allowed contact with one other resident during his
periods out of his room. This was the first contact Ben had with any other young people
since 2 February 2017.

On 17 February 2017, according to the Unit Log, Ben spent 85 minutes out of his room.
According to the SRRA Log, Ben spent 120 minutes out of his room. The Telephone
Log records two phone calls in the day, totalling approximately 20 minutes.

r

t

€
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196. On 18 February 2017, it appears that Ben spent a total of 140 minutes out of his room
for exercise periods, phone calls, attending the gym and chores. The Telephone Log
records two phone calls in the day, totalling approximately 20 minutes.

197. The Logs are unclear for 19 February 2017, but from analysing the Unit Logs, the
Telephone Logs, the Visitor Logs, and the SRRA Log, it appears that Ben spent a total
of 140 minutes out of his room for a haircut, exercise periods, phone calls, and kitchen
chores. Ben also had a visit with his family for 50 minutes. This appears to be the first
visit Ben has been permitted to have with any members of his family since 22 January
2017.

198. On 20 February 2017, Ben spent 113 minutes out of his room for recreation, which
included approximately 20 minutes of phone calls. He also was let out for 10 minutes to
make his breakfast and for 25 minutes to meet the Case Coordinator. The Case Notes
of the meeting record:

é [ Ben] wants to start working towards transiti
discussed at ATRIG meeting. Case Coordinator informed.

Case Coordinator [é] says he has been advised b
Frangipaniindefini t el y due to security riskEé

199. Whilst the records for 21 February 2017 are unclear, it appears that Ben was out of his
room for more than two hours and was able to attend the gym.

200. On 22 February 2017, Ben was allowed extra time out of hisroominthemomi ng &édue
t o good b%He was bubaf hiscaom for more than two hours throughout the
day. However, at 21:12 the Unit Log records that Ben was informed that the visit that
had been planned for him the following day with another young person had been
cancelled due to poor behaviour of residents in another unit, and:

e[ Ben] began abusing staff and accusing them of
use an excuse to not bring him over. [Ben] was rather disrespectful towards staff, even

after being awarded extra time out on both his exercise periods, due to good behavior.

This team does not believe [Ben] should be allowed exercise in the morning due to his

outburst.

201. At 8:30 on the morning of 23 February 2017, a note was made on the Unit Log that Ben
was O6frustrated about the situation that he w
seems to be unhappy6é6.

202. On 23 February 2017,Ben6s DRMP was amended. He was now al
room, gym and pool. Ben attended the gym for 35 minutes in the morning and was out
of his room for a total of 227 minutes throughout the day (which included approximately
30 minutes of phone calls). The DRMP notes:

[Ben] has displayed appropriate behaviour for a period of time, but is unable to transition

to another unit. As a progression, [Ben] will be offered a morning gym session 0745-

0815hrs daily. [Ben] will attend the gym with 3 staff and no other residents. [Ben] will also

be allowed to have a peer to come visit Frangipani at 2100hrs to 2130hrs daily. [Ben] has
requested this person to be [é]. [€é] is require
to be eligible to attend Frangipani. The above mentioned exercise periods are in addition

to entitlements of Structured Routine. This will commence on the 22/02/17 and be

reviewed on the 27/02/17 at 2100hrs. This revision is subject to continued positive

behaviour and may be rescinded if behaviour declines.

% Unit Log 22/02/2017, 21:12.
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203. It appears that on 23 February 2017 Ben was told that he would be remaining in the
Frangipani Unit. The Unit Log records:

[Ben] was given some Gym and pool time first thing this morning, S.Green accompanied

staff, upon returning to the unit [Ben] expressed his disappointment at how slow his

transition was going compared to other residents. Despite this [Ben] had a reasonable

shift engaging well ®wvith staff and his peers. o
é

[ Ben] made reference to ficracking updo and figoin
being told that he will remain in Frangipani Unit. He also asked one of the BSO staff to tell

the accommodati on manager that Al 6m gonna be ru
this shit unito. [Ben] was reminded his poor be
extended period of time in Frangipani unit but this information was disregarded and he
continued to reiterate that h% would be fAcracki
é

Pl ease note that [ Ben] has made comments about
wondét be transitinhing out of Frangipa

204. The records for 24 February 2017 are unclear, but it appears that Ben was out of his
room for more than two hours. During one exercise period, a staff member from
education (who was not a teacher) brought Ben some school work. The Unit Log states
that Ben had requested school work. It is recorded that Ben:

é6became argumentative and told [the staff memb
itds his right. [ Ben] said he had rung the Gua
smash thifdd 6pl ggwé ih.g t o Yatala and |1 é&m going out
fucked upo fAl 6m not doing that worko. Staff tri
this. He was also informed that his extra exercise time in the morning may be cancelled.

[Ben]sai d Al dondt fucking care, |l &m not going thei
on a Saturday or Sunday, fuck thato.

205. The Case Note for 24 February 2017 records:

Second exercise [Ben] was visited by [name] from Education. She had brought some
school work for him, which he had requested. [Ben] became angry, and rude with [name]
and staff as he was demanding a teacher as well. [Ben] also began saying that he was
not doing that shit. [Ben] then said | have done that already. [name] said she would go
and sort some other work for him. [Ben] was still demanding a teacher as it was his right.
Staff attempted to explain that there were no teachers to come down. [Ben] said,

ildm gonna be bad againo

ildm gonna go off and smash this placebo

Al &m goi ngndol ¥mta@dbmana go out with a bang! o
AiThis place is fucked upo

il dm not doing that workoé

206. On 25 February 2017,Bend6s DRMP was reviewed as a result (
to be handcuffed when he was out of the unit and to be escorted by three staff
whenever he was let out of his room, including for phone calls. All visits were to be non-
contact and his gym periods and Opeer contact
was not entitled to have a radio in his room. On 25 February 2017, Ben was only out of
his room for a total of 100 minutes, of which approximately 30 minutes was phone calls.

207. On 26 February 2017, Ben was out of his room for a total of 110 minutes, of which
approximately 28 minutes was phone cmdshs. The
little bit demanding about coming out of his

2 Unit Log, 23/02/2017, 14:07.
%0 Unit Log, 23/02/2017, 20:00.
31 Unit Log, 23/02/2017, 21:20.
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208. On 27 February 2017. Ben spent a total of 173 minutes out of his room. The Visitor Log
records that he had a visit from a Community Justice case manager between 13:15and
14:30. However, the Unit Log records that Ben only spoke with the social worker for 12
minutes in the games room. The Visitor Log also records that Ben saw a psychologist
between 15:30 and 17:00. However, this visit did not occur because the psychologist

was told by staffthatBené was not i n a good mooddé and advi s
from outside the room, thr ougBenbedameahgryap, O6as
about not being all owed out of the cwadtl and 0O
to engage through the trap he was®*choosing to

209. On 27 February 2017, at 16:47 a Case Note records:

é[ Ben] unhappy as has been advised by staff at
Frangipani for the remainder of his Court Order, [Ben] stating he wants to transfer to adult

system at 18. He stated if he was to stay at AYTC and not get CR he would be on a

restricted routine in Frangipani for 5 months, [Ben] said he has called the Office of the

Guardian and spoken with an advocate he feels he is being denied access to his

education. He reported being brought worksheets that were irrelevant to completing his

SACEé?®d

210. Another Case Note, at 17:30 on 27 February 2017, records:

This afternoon [Ben] requested to speak with Accommodation Manager, [Ben] was
enquiring about his future transition plans and his inability to attend the learning centre,
[Ben] was informed that every effort had been made to assist him, but his behaviour
constantly let him down.

When informed he was given opportunity to attend the gym in the morning to exercise he
responded that is bullshit and when reminded that he was issued with learning material to
get him started on his education goal s, he resp

Accommodation Manager attempted to discuss with [Ben] his ongoing behaviour, even

encouraging him he has i mproved, where [Ben] re
get worseo it appeared that [Ben] threatened to
getting what he wants.

Accommodati on Manager, [ ] attempted to encour af

behaviours so he could move forward, [Ben] appeared indifferent at this point.

211. On the morning of 28 February 2017, Ben remained locked in his cell until he was
0 u n s e touneeat with CAMHS worker for 30 minutes at 10:15. Ben then made a
phone call before being secured in his room again at 11:00. The Case Note for the
CAMHS Review records:

é[ Ben] appeared bright and reactive drackupf fect,
soond because he is sick of being confined to h
informed by BSOs and Management (Steve Green) that he is never going to have the

opportunity to shift to a mainstream unit. He explained that this has left him feeling

unmotivated to improve his behaviour, because from his perspective there is no longer

any incentive to behave well. [Ben] said that the only incentive he is aware of, if he

behaves well, are visits to the gym on his own, which he said he has notinterested him

because it has been offered to him first thing in the morning when he has wanted to sleep.

[ Ben] also mentioned that he was fApromisedo a v
[é]) if he behaved wel |, bcurtdespite lravingangrovecdhhst t he v
behaviour. [Ben] said he feels frustrated by th

keep him in his room.

[Ben] said he has spoken to a Child Advocate from the Guardian and is waiting to meet
with AYTC Managementr egar di ng his concernsé [Ben] said h

%2 YJ Psychologist Case Note, 16:00, 27/02/17.
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to move to the adult system, because he cannot face the concept of being kept in his
room for the duration of his Detention Order. &
needed. o

212. At 13:10 the Unit Log records:

As [ Ben] was returning back to his room he made
of f tonighto. Writer asked [Ben] what his reaso
sick of being in this unit and he has nothing to lose as he has already been told he is

staying in Frangipani for the rest of his timeé

213. A Case Note of this incident later recorded:

214.

215.

216.

217.

218.

As [Ben] was returning back to his room, he made a statement to the writer that he will

AGo off toni ght ¢dwhatWs reasoming wassfde potentidllBgoing off tonight

was. [Ben] stated that he is sick of being in Frangipani unit and he has nothing to lose as

he has already been told by management he woul d
remain in Frangipani for the rest of his time here. While talking [Ben] brought up that he

doesndt care if he is on handcuffs or not as he
room. Writer chatted to [Ben] at length about his thoughts of going off and encouraged

him not to and to think more about the bigger picture.

It is apparent that the isolation was having an effect on Ben. At 12:10 a Case Note
recorded:

Late yesterday afternoon [Ben] spoke to me in regards to being very bored and about his
education. [Ben] appeared very frustrated and annoyed whilst talking to me. | did remind
[Ben] about his behaviour towards [name] when she went to speak with him and give him
modules that he needs to do to obtain his certificates that he was very rude and abusive.
[Ben] said because it is fucked he wanted to go to school not do school work in the unit. |
said well at this stage that is what is going to happen and went into some of his behaviour
that has placed him in Frangipani. [Ben] said well | might as well not be good because it is
not getting me anywhere and | will speak to my lawyer and ask him to do the paperwork
for the Adult System. He said | am really bored and need to spend more time out in the
unit and bedroom. I said itbs youfryousvanbtogne as t o
to the Adult System.

According to the Unit Log Ben was only unsecured again that day for 10 minutes at
13:20, and for 45 minutes at 19: 20 to make a phone call. On 28 February 2017, the
total time Ben spent out of his room appears from the records to be 100 minutes
(including the CAMHS visit and approximately 20 minutes of phone calls).

A later Case Note, at 15:30 on 28 February 2017 recorded that handcuffs were to be
reci nstated for Bends exercise periods and that

(even during phone calls)dé6 for his first exer
the handcuffs were to be removed 6once secure
applied prior to returning to his room via ha
At 21: 35 the Case Note records that Ben was 6
majorityof the shiftdé and whilst he O6eventually c:
the end of the shifté he 6voiced his frustrat

On 1 March 2017, Ben was out of his cell for a total of 100 minutes. The Unit Log

records that these periods were for dexercised
Telephone Log shows that approximately 20 minutes of the time Ben was recorded as

being out of his cell for exercise was spent on the phone. The Case Notes for 1 March

2017 include:

O0A/ Supervisor and Case Manager met for regul ar
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é

Behaviour has been deteriorating recentlyihas expressed di stress that
out of Frangipani, continues on restricted routine.

Has expressed that he wants to transfer to adult system at 18 i sees this as his future.

Has new psychol ogist and 3% ngaging well with CAM

219. On 1 March 2017, Bends DRMP was amended. The
was recorded:

[Ben] is to be physically escorted to courtyard for PM exercise periods after compliance

test (refer to section 9) and secured in courtyard for exercise. If [Ben] requests a phone

call during exercise periods handcuffs are to be applied in front for phone call as well as

physical escort to and from phone booth, secured and in room and handcuffs removed

(due to history of stand off with staff after phone calls). Review to consider physical escort

for AM exercise periods 02.03.17 and no use of

The DRMP now recorded that Ben was allowed on a flexi-toothbrush and fidget toys as

in his room, with the option for this to be 6
be handcuffed for movement out of the unit and during phone calls, and previous gym

and O6peer contactd were to remain suspended.

220. On 2 March 2017, Ben was out of his cell for a total of 142 minutes (approximately 20
minutes of which were phone calls).

221. On 3 March 2017, Ben had one period out of his room in the morning for 35 minutes,
another period of 35 minutes in the afternoon and another period of 30 minutes in the
evening. At 19:10 Ben was handcuffed and escorted by three staff to a visit with his
mother and brother. Prior to the visit, a Case Note recorded:

[Ben] approached the writer about the possibility of him having a contact visit with his

mother and young brother?

The writer spoke with AGM Steven Green and it w
behaviour he would be given the opportunity to have contact visit, however he would still

need to be handcuffed for movement. It was also explained to [Ben] that this would be

reviewed and possibly stopped if behaviour slipped.

222. On 4 March 2017, Ben spent a total of 108 minutes out of his room. The Telephone Log
records that approximately 30 minutes of this was spent on the phone. At the end of the
day a Case Note recorded that Ben 6émay be off
if behaviour warrants and operationally possi
in 24 hour so.

223. On 4 March 2017, Bends DRMP was amended to re

[Ben] no longer requires a room with a cuff trap. [Ben] may be given extra or extended
exercise periods to reward positive behaviour. This is to occur as [Ben] is unable to be
transferred to another unit. The manner in which the extra time and amount of time given
is to occur at the discretion of unit staff, depending upon operational requirements and

[ Bend6s] behaviour6.

224. On 5 March 2017, Ben spent a total of 130 minutes out of his cell. Approximately 30
minutes of this time was spent on phone calls.

225. On5 March 2017, Bendés DRMP was amended to recc

% Case Note 1 March 2017, 14:00.
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[ Ben] has progressed from 6No associationd to 0
associate with one resident at a time. The resident must be willing to associate with [Ben]
and deemed appropr i ate by staff. o6

226. On 6 March 2017, Ben spent a total of 125 minutes out of his cell. Approximately 30
minutes of this time was spent on phone calls. At 21:25 a Case Note was made
recording that a DRMP review had been conduct
change at this staged.

227. On 7 March 2017, Ben spent a total of 147 out of his cell (with approximately 20
minutes being phone calls).

228. On 8 March 2017, Ben was unsecured from his cell for a total of 139 minutes (including
approximately 20 minutes of phone calls), plus 90 minutes for a meeting with the
Department of Correctional Services (DCS) in relation to his potential transfer to the
adult system.

229. On 8 March 2017, Ben6és DRMP was reviewed but
negative, non-compliantb e havi our t o c o rfghisyis cantraryltowhatis t i nes 0 .
provided by the department in the table above, at paragraph 124.

230. On 9 March 2017, Ben was unsecured for recreation for 133 minutes (including
approximately 35 minutes of phone calls), andfor52 mi nut es for a &édunit
programbé, being an exercise workout <c¢cl ass.

231. A Progress Report by the Case Coordinator, dated 9 March 2017, records:

é[ Benb6s] behaviour has gradually detetiorated a
February 2017 when he was advised that he will remain in Frangipani Unit. On the 28

February 2017 [Ben] threatened to assault staff and was placed on a handcuff program to
maintain the safety of the Centreé

é[ Ben] advised the writer ihofFebruaru2pl&dthathesi on sess
would |ike to transfer to the adult prison syst
include feeling at risk of further offending due to wanting to assault staff as a result of his

anger at being on a restricted routine and not being able to participate in the regular

schooling program at AYTC...

éUnfortunately whilst in detentioningnd at AYTC
behavioural management plans due to recurring poor behaviour. [Ben] has struggled with

his participation in education programming within the school setting because of

behavioural issues. He has chosen not to study independently within the Frangipani Unit

because he feels it is unjust for AYTC not to provide him with the opportunity to study

SACE topics with the mainstream popul ationé

é[ Ben] has received a high | evel of interventio
and Streetlink Alcohol and OtherDr ug Servi ces whil st at AYTCEé
é[ Ben] is currently unhappy [
Unit at AYTC, which s h

with the restricted
mak e im feel transfer to

| e

232. On 9 March 2017, a Case Note at 15:30 records:

A discussion was had with [Ben], he was informed that his new plan has added privileges
associated with phase progression. [Ben] understands that extra privileges received will
be behaviour based. Unit staff were present and reinforced expected behaviours, [Ben]
was pleased with this and received it in a very positive manner. [Ben] appeared to really
appreciate the exercise program that he had participated in and informed staff that he

3 Case Note, 08:31, 08/03/17.
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desires to do his best to respond to staff so as to progress to the gymand have more
exercise programs / periods.

233. On 9 March 2017, Bends DRMP was amended to

08/ 03/ 17 Due to [ Bendés] extended stay in Frangi

permitted alongside his structured routine if behaviour is maintained [assessed by staff

daily]

1. Monday & Thursdays 1pm-2pm exercise program in unit recreation with programs
staff.

2. Radio issued daily between 12 midday till 10.30pm.

3. Games room / X-Box i Times at staff discretion and staff to follow individual
association restrictions based on staff / BSO consultation.

4. AM phone calls permitted.

234. On 10 March 2017, Ben left his room for 26 minutes for a video conference with the

235.

236.

237.

238.

239.

Youth Court. Aside from this, he spent 129 minutes out of his room (including a phone
call of approximately 10 minutes).

On 11 March 2017, the Unit Log records that Ben spent 165 minutes out of his room
(including approximately 20 minutes of phone calls). The information recorded on the
SRRA Log differs to the Unit Log, and is not clear as to how long Ben was unsecured.

On 12 March 2017, the Unit Log records that Ben was unsecured for 176 minutes
(including approximately 30 minutes of phone calls). It appears that he was permitted to
associate with another young person during one of the periods he was unsecured. This
appears to be the first contact Ben has had with another resident since 16 February
2017. The SRRA Log records that Ben spent a total of 200 minutes unsecured on 12
March 2017. A Case Note was made at 13:36 recording:

6 [ Bwas ¢ompliant whilst out for his exercise period and completed his chore. When he
was asked to go back to his room, so another resident could come out, he became
demanding and started swearing at staff. He was still secured but continued to demand
staffat t enti on. 0

A Case Note was made at 19:29 recording:

6During this evenings meal [ Ben] used the inter
the intercom [ Ben] i mmedi ately became aggressiyv

the matter but after the writer pointed out to [Ben] that he was presenting as aggressive

[ Ben] stated Al &m just fucking frustrated being
ab
cadence.[Ben] stated o661 6m fucking sick of this wunit

cutlery from [Bends] room [Ben] presented as

and toiletries] [Ben] came out of his room for his second exercise period of the evening
and spoke at length with staff about how he was feeling. [Ben] stated that he felthe was

not being given the opportunity to progress and

On 13 March 2017, Ben was unsecured for total of 194 minutes (including phone calls
of approximately 20 minutes). A Case Note at 14:18 records thatBenhadaé posi t i v e

shift and interacted well with staffod but he

nor mal routine as there are extra residents

A Case Note of a session Ben had with a Youth Justice psychologist includes that he
sai ckcefil Ifi ke most days | dond6t even care if

On 14 March 2017, Ben was unsecured for total of 128 minutes (including phone calls
of approximately 20 minutes). The Visitor Log records a visit from the psychologist but
the Case Note records that this visit did not occur due to a double booking. Ben met
with Red Cross for 59 minutes. Aside from the Red Cross Visit, it appears that Ben

r
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240.

241.

242,

243.

244,

245,

spent a total of 128 minutes out of his room (which included approximately 20 minutes

of phone calls).

On 15 March 2017, Ben spent approximately 165 minutes unsecured (including
approximately 30 minutes of phone calls). Ben made a phone call to the OGCYP, |
presume that this was in relation to his treatment and ongoing confinement.

On 16 March 2017, it appears that Ben spent a total of 163 minutes out of isolation
(including approximately 30 minutes of phone calls). Ben also met with the

psychologist. The Visitor Log records that Ben received a visit from the dental clinic but
this visit is not recorded on the Unit Log. As such, | consider it reasonable to conclude

that the visit did not occur.

At 14:06 a Case Note was made recording:

Whilst staff were providing breakfast to [Ben] he relayed some of the conversation which

occurred via phone call to the guardian. [Ben] advised staff that he had informed the
Guardian that the accommodation manager was holding him back by not letting him

attend education. Staff advised [Ben] that the learning centre had supplied school work

for himself and [é] as already discussed.

would flush it down the toilet if it was provided. [Ben] also stated that he also made the
accommodation manager look bad in the eyes of the guardian and he would be having an
interview with the guardian tomorrow. [Ben] at times has tried to negotiate extra time out
of his room, staff explained to [Ben] that when numbers were low in the unit staff could at

times allow for longer periods of recreation time, but due to an increase in resident
numbers this was not always possible as is the case at present.

At 14:41 a Case Note was made recording:

[Ben] participated in a fitness session with writer in the courtyard of Frangipani Unit. [Ben]

was very enthusiastic for the duration of the session and was grateful to the writer for

facilitating the session. [Ben] mentioned he looks forward to future sessions.
At 15:30 the psychologist made a Case Note recording:
Saw [Ben] in the unit for the first time following handover from his previous YJ

Psychologist [é]. [Ben] appeared calm
session by apologising for being in a

and op
Ashitt

Frangipani, and stated that he was angry because he hates talking through the doorf it
makes him feel |l i ke a fidogo. I expressed that
been able to have a proper session through the trap anyway, it would have just been a

quick check-in. | further explained to [Ben] that | had been unable to see him for an

additional 3 booked appointments due to various reasons including staff shortages, so it
was mostly not his fault that therewashad been
struggling with the regime in Frangipani. é

On 17 March 2017, Ben was unsecured for total of 134 minutes, which included being

escorted in handcuffs by three staff to a visit with the OGCYP (of approximately 20

minutes) and having a ten minute phone call. Ben also made a complaint to my Office

by letter dated this day.

On 18 March 2017, Ben spent a total of 125 minutes out of his cell (including a phone

call of approximately 10 minutes).

On 19 March 2017, Ben spent 125 minutes out of his cell (including approximately 25

minutes of phone calls).

On 20 March 2017, Ben spent 205 minutes out of his cell (including approximately 20
minutes of phone calls) as well as 30 minutes for a visit with the psychologist. The Unit

S

[ Ben]

u
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246.

247.

248.

249.

250.

251.

252.

Log indicates that Ben was getting increasingly frustrated about the periods of time he
was confined to his cell, recording:

é[] Ben] demanding as he returns to his room onc
staff due to his radio be removed for swearing at staff. [Ben] kicks at his door, once it is
closed continuing to abuse staffé

é[ Ben] spoken to by wunit staff about his deman
[Ben] upset his radio was taken due to behaviour. [Ben] telling staff he is sick of the unit

and is starting to get frustrated with staff. [Ben] calling staffdogcuntsand st ated Al wi |
assault your new superior soon.o0 [Ben] informed
have to stop. [Ben] admitting he doesnd6t mean i
angryeé

At 10:11 a Case Note was made recording:

[Ben] became demanding of staff upon returning to his room after having recreation time,
he was abusive towards staff due to his radio being removed for his swearing and poor
behaviour. [Ben] was later spoken to about his poor behaviour, who advised staff that he
was upset his radio was taken from him and sick of being in unit frangipani and frustrated
with stafféd

At 15:30 the psychologist recorded:

Saw [Ben] for an individual therapy session in Frangipani. [Ben] presented as somewhat

hei ghtened and agitated and stated that he was
frustrated and angry about his current regime and particularly about not being able to mix

with other residents and go to school. é He st a
that he wanted staff to Awork with [him] to mov
not happené

On 21 March 2017, Ben was unsecured from his room for a total of 90 minutes, which
included approximately 30 minutes of phone calls.

On 22 March 2017, Ben was unsecured for 210 minutes, including approximately 30
mi nutes of phone calls. A Case Note recorded
forgoodbe havi our 6.

On 23 March 2017, Ben was again given extra t
behaviour 6. He was out of his room for a tota
speak with his Case Coordinator and approximately 45 minutes of phone calls. Ben

was also allowed out to attend a 60 minute exercise session.

On 23 March 2017, a determination was made by the Review Board that Ben would be
transferred to an adult prison 6on or after h

On 24 March 2017, B e n .d4tstill RQIkE Bew® be separatéede we d
from other residents and did not permit him to attend school or programs. It did allow
contact visits and stated that the items he was permitted in his room were to be
6dynamically assessedbd by staff.

On 24 March 2017, Ben had 248 minutes out of his room. The Visitor Log records a
visit from a friend but the Unit Log does not record that Ben was out of his room at that
time.

On 25 March 2017, a Case Note records that Be
phone calls for positive behaviour 6. Ben was
minutes, which included approximately 20 minutes of phone calls.
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253. On 26 March 2017, aCase Note records 6ébad behaviour 6, S
chores and argued with staff. The Case Note s
[Ben] is possibly feeling anxious about his recent decision to move to the adult system,
butthiswasnoexc use f or his poor behaviour and not f
records that the radio was removed from Benoés
Ben was unsecured from his room for a total of 143 minutes, including for a haircut, to
do chores and for approximately 35 minutes of phone calls.

254. On 27 March 2017, Ben was not allowed out of his cell in the morning to make his own
breakfast. At 08:40 the Unit Log recorded:

Staff attend [Bendés] room with brevalkf det canhBen]
make his own breakfast, Staff attempt to explain to [Ben] due to his poor behavior on both

AM & PM shift his compliance needs to be tested
door and exit the area.

The psychologist attended and Ben participated in a work program. | am unable to
determine how long Ben spent out of his room on 27 March 2018 because the Unit Log
provided to my investigation has been redacted and no SRRA Log was provided.

255. On 27 March 2017, a Youth Justice Assessment Update was completed. It states that
Ben suffered from 6acute drug withdrawal symp
Ben regularly saw the Youth Justice Psychologist, the CAMHS Clinician and the
CAMHS Psychiatrist.

256. It appears from the records that Ben saw a psychiatrist four times in 2016 with the last
appointment being in September 2016.% There is no record of Ben seeing a
psychiatrist in 2017 despite him having requested to on 6 February 2017, after he made
threats to commit suicide, and having a history of mental health issues.

257. On 28 March 2017, the Visitor Log records that a CAMHS clinician visited Ben.
However, the Unit Log does not record that this visit occurred. On 28 March 2017, Ben
was unsecured for 183 minutes, which included approximately 40 minutes of phone
calls and possibly a meeting with the CAMHS clinician. At 21:00, after being secured
since 19:40, Ben began kicking on his door and shouting and swearing at staff. In
response, the staff removed Benébés radio from

258. On 29 March 2017, Ben was unsecured for 165 minutes, which included approximately
30 minutes of phone calls.

259. On 30 March 2017, Ben was unsecured for 300 minutes, which included approximately
30 minutes of phone calls. Itis recorded thatBenwas 06 di sr e stafenemtferu| 6 t o
and, as a result, his access to television was revoked.

260. On 31 March 2017, Ben was unsecured for 155 minutes, including approximately 50
minutes of phone calls. ltwasBend6s birt hday. He was escorted w
three staff members to a visit with Red Cross in the morning and to a visit with his
family in the evening.

261. On 1 April 2017, Ben was unsecured for an unknown time to make his breakfast.*® He
was later unsecured for 50 minutes for a personal visit.3” The records suggest that Ben
was unsecured for a total of 93 minutes for exercise and unit activities, including
approximately 20 minutes of phone calls.

% CAMHS Report for handover to adult system. ISBAR, 30/03/2017.

% The time is unknown, with the record either missing or redacted.

87 Althoughlnotethat t he Visitor Log for 1 April 2017 only records that nt
was not unsecured, according to the Unit Log until 11:10.
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262. On 2 April 2017, Ben was unsecured for 195 minutes, including approximately 80
minutes of phone calls. He was also unsecured for 65 minutes when he was escorted
to a visit with his family.

263. On 3 April 2017, Ben was unsecured for chores and exercise for a total of 155 minutes,
including approximately 30 minutes of phone calls. He was also unsecured for 20
minutes to talk to the AGM, Mr Green.

264. On 3 April 2017, the Case Notes indicate that Ben was becoming increasingly
frustrated with the amount of time he was secured in his room and was viewing moving
to the adult prison as the only solution. At 14:00 a Case Note was made recording:

[ Ben] throughout the shift was threatening to g
Yatala fone way or anothero

[Ben] constantly banged on door and was spoken to by staff numerous times. [Ben]

initially verbally refused to return to his room after his last exercise period but returned to

his room without issue.

At 19:58 a Case Note was made recording:

AGM met with [Ben] in Frangipani games room. [a] immediately asked when he would be
transferring to DCS stating fAthis is bull sh
dondt wunderstand whyo, | advised [Ben] of t
information sharing. [Ben] was unable to understand why and whilst he remained calm he
made reference to previous threats of creating

it n
he p

265. On 4 April 2017, Ben was first unsecured at 09:30. He was allowed to be in the
common area, where was involved in a physical altercation with another resident. After
the incident Ben was secured in a different room. He was unhappy about this and
advised staff that the r oo mBeniwhsaetordechast i n it o.
asking staff if he could go to the adult system now. The Unit Log records that Ben
banged on the door and swore at staff members until 15:00, when he was transferred to
police custody and charged as an adult for assault.

266. On 5 April 2017, the Visitor Log records that Ben had a visit from a drug and alcohol
support counsellor. However, Ben was no longer at the AYTC. | note that in the records
| examined, | did not see any other visits to Ben for drug and alcohol support.
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SUMMARY OF SEGREGATION 9 Ben

267.

268.

In summary, my investigation did not identify any days on which Ben was confined
continuously in his room for longer than 24 hours.

My investigation found Ben was confined in his room for more than 22 hours, which, in

my view, constituted solitary confinement, on 25 days during the period between 6

December 2016 and 5 April 2017, as follows:

1 on 12 January 2017, Ben spent a total of 75 minutes out of isolation
(approximately 20 minutes of which was phone calls)

bl on 16 January 2017, Ben spent a total of 102 minutes out of isolation

1 on 19 January 2017, Ben spent a total of 60 minutes out of isolation (including a
ten minute phone call)

1 on 20 January 2017, Ben spent a total of 58 minutes out of isolation
(approximately 30 minutes of which was phone calls)

1 on 21 January 2017, Ben spent a total of 80 minutes out of isolation
(approximately 25 minutes of which was phone calls)

1 on 22 January 2017, Ben spent a total of 100 minutes out of isolation
(approximately 10 minutes of which was a phone call)

1 on 24 January 2017, Ben spent a total of 107 minutes out of isolation for phone

calls and a visit with psychologist (with only 15 minutes out of his room for

recreation time)

on 26 January 2017, Ben spent a total of 91 minutes out of isolation

(approximately 20 minutes of which was phone calls)

on 30 January 2017, Ben spent a total of 75 minutes out of isolation

(approximately 20 minutes of which was phone calls)

on 3 February 2017, Ben spent a total of 95 minutes out of isolation

(approximately 10 minutes of which was a phone call)

on 5 February 2017, Ben spent a total of 62 minutes out of isolation (including

phone calls of approximately 20 minutes)

on 6 February 2017, Ben spent a total of 35 minutes out of isolation (including

phone calls of approximately 20 minutes)

on 7 February 2017, Ben spent a total of 100 minutes out of isolation (including

phone calls of approximately 15 minutes, and a visit with a psychologist for 30

minutes)

| on 9 February 2017, Ben spent a total of 60 minutes out of isolation (including
phone calls of approximately 20 minutes)

1 on 10 February 2017, Ben spent a total of 75 minutes out of isolation (including
phone calls of approximately 30 minutes)

| on 11 February 2017, Ben spent a total of 87 minutes out of isolation (including
phone calls of approximately 20 minutes)

= =2 =4 -4 -a -2

1 on 12 February 2017, Ben spent a total of 84 minutes out of isolation (including
phone calls of approximately 25 minutes)

1 on 13 February 2017, Ben spent a total of 95 minutes out of isolation (including
phone calls of approximately 30 minutes and a professional visit of 25 minutes)

| on 16 February 2017, Ben spent a total of 75 minutes out of isolation (including

phone calls of approximately 25 minutes)
| on 25 February 2017, Ben spent a total of 100 minutes out of isolation (including
phone calls of approximately 30 minutes)
on 26 February 2017, Ben spent a total of 110 minutes out of isolation
on 28 February 2017, Ben spent a total of 100 minutes out of isolation (including
phone calls of approximately 20 minutes and a professional visit)
q on 1 March 2017, Ben spent a total of 100 minutes out of isolation (including
phone calls of approximately 20 minutes)

E
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on 4 March 2017, Ben spent a total of 108 minutes out of isolation (including
phone calls of approximately 30 minutes)
on 21 March 2017, Ben spent a total of 90 minutes out of isolation (including
phone calls of approximately 30 minutes).

269. Further, there were six days in the period between 6 December 2016 and 5 April 2017
of which, from the records provided to my investigation, | was unable to determine how
long Ben spent confined in his cell. This is because the Unit Logs provided to me were
unclear or had been redacted, and the SRRA Logs were either not provided to me, not
created or were incomplete. My investigation was unable to determine how long Ben
spent confined in his cell on the following days:

270.

1
1
1
1
1

25 January 2017
29 January 2017
31 January 2017
19 February 2017
1 April 2017.

My investigation also identified 20 days in the period between 6 December 2016 and 5
April 2017 when Ben was unsecured from his cell for 120 minutes or less for recreation
and/or exercise, but additional time was spent on the phone and/or attending visits with
professionals or family members:

)l
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on 23 January 2017, Ben spent a total of 160 minutes out of isdation (50 minutes
when he wasndt having phone calls or
on 27 January 2017, Ben spent a total of 123 minutes out of isolation (including
phone calls of approximately 20 minutes)

on 1 February 2017, Ben spent a total of 140 minutes out of isolation (including
phone calls of approximately 20 minutes)

on 2 February 2017, Ben spent a total of 122 minutes out of isolation (including
phone calls of approximately 20 minutes)

on 14 February 2017, Ben spent a total of 126 minutes out of isolation (including
phone calls of approximately 20 minutes)

on 15 February 2017, Ben spent a total of 143 minutes out of isolation (including
phone calls of approximately 25 minutes). He also spent 50 minutes out of his
room to attend a video conference in the centre with the Youth Court

on 8 February 2017, Ben was returned to his room from the Youth Court at 13:40,
after which he was only unsecured for 35 minutes for the remainder of the day
(which included approximately 20 minutes of phone calls)

on 18 February 2017, Ben spent a total of 140 minutes out of isolation (including
phone calls of approximately 20 minutes)

on 20 February 2017, Ben spent a total of 148 minutes out of isolation (including
phone calls of approximately 20 minutes and a meeting with his case Coordinator
for 25 minutes)

on 3 March 2017, Ben spent a total of 100 minutes out of isolation and was taken
from his room, in handcuffs and escorted by three staff, to a meeting with his
family for 45 minutes

on 5 March 2017, Ben spent a total of 130 minutes out of isolation (including
phone calls of approximately 30 minutes)

on 6 March 2017, Ben spent a total of 125 minutes out of isolation (including
phone calls of approximately 30 minutes)

on 8 March 2017, Ben spent a total of 139 minutes out of isolation (induding
phone calls of approximately 20 minutes) as well as 90 minutes for a visit from
DCS

on 10 March 2017, Ben spent a total of 129 minutes out of isolation (including a
phone call of approximately 10 minutes)

Visits
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271.

272.

1 on 14 March 2017, Ben spent a total of 128 minutes out of isolation (including
phone calls of approximately 20 minutes)

bl on 17 March 2017, Ben spent a total of 134 minutes out of isolation (including a

phone call of approximately 10 minutes and being handcuffed and escorted by

three staff to a visit with the GCYP)

on 18 March 2017, Ben spent a total of 125 minutes out of isolation (including a

phone call of approximately 10 minutes)

on 19 March 2017, Ben spent a total of 125 minutes out of isolation (including

phone calls of approximately 25 minutes)

on 26 March 2017, Ben spent a total of 143 minutes out of isolation (including

phone calls of approximately 35 minutes)

on 2 April 2017, Ben spent a total of 195 minutes out of isolation (including phone

calls of approximately 80 minutes) and was taken from his room to a visit with his

family for 65 minutes.

= =2 =4 -2

The department, in its response to my provisional report, disputed some of the times
my investigation found that Ben spent out of his room, and calculated the time spent on
the days that | was unable to. The department determined its times from analysis of the
records provided to my investigation and from considering the door opening and
closing data from the room. The department did not provide the door opening and
closing data to my investigation.

The department ds r evi ewi difereotfimesflommy ecor
investigation that Ben was confined in his room during the period between 6 December
2016 and 5 April 2017, as follows:

1 on 16 January 2017, Ben spent a total of 172 minutes or 182 minutes out of his
rooms38

on 23 January 2017, Ben spent a total of 85 minutes out of his room

on 27 January 2017, Ben spent a total of 93 minutes out of his room

on 29 January 2017, Ben spent a total of 103 minutes out of his room

on 31 January 2017, Ben spent a total of 44 minutes out of his room according to
analysis of the records provided to my investigation or 118 minutes from the door
opening and closing data

on 3 February 2017, Ben spent a total of 99 minutes out of his room

on 7 February 2017, Ben spent a total of 95 minutes out of his room

on 8 February 2017, the department agreed that Ben spent a total of 35 minutes
out of his room after he returned from the youth court at 13:40 but advised that he
spent 365 minutes out of his room for the court attendance

on 10 February 2017, Ben spent a total of 81 minutes out of his room

on 11 February 2017, Ben spent a total of 92 minutes out of his room

on 13 February 2017, Ben spent a total of 112 minutes out of his room

on 14 February 2017, Ben spent a total of 127 minutes out of his room

on 16 February 2017, Ben spent a total of 135 minutes out of his room

on 18 February 2017, Ben spent a total of 150 minutes out of his room

on 19 February 2017, Ben spent a total of 200 minutes out of his room

on 20 February 2017, Ben spent a total of 138 minutes out of his room

on 26 February 2017, Ben spent a total of 200 minutes out of his room

on 1 March 2017, Ben spent a total of 104 minutes out of his room

on 3 March 2017, Ben spent a total of 167 minutes out of his room

on 5 March 2017, Ben spent a total of 128 minutes out of his room

on 8 March 2017, Ben spent a total of 234 minutes out of his room

on 10 March 2017, Ben spent a total of 145 minutes out of his room

1
1
1
1
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273.

274,

275.

276.

277.

on 14 March 2017, Ben spent a total of 187 minutes out of his room

on 17 March 2017, Ben spent a total of 150 minutes out of his room

on 18 March 2017, Ben spent a total of 126 minutes out of his room

on 19 March 2017, Ben spent a total of 160 minutes out of his room

on 1 April 2017, Ben spent a total of in excess of 133 minutes out of his room
according to analysis of the records provided to my investigation or 292 minutes
from the door opening and closing data

1 on 2 April 2017, Ben spent a total of 227 minutes out of his room.

E

Whilst my investigation found that Ben was confined in his room for more than 22 hours
on 25 days during the period between 6 December 2016 and 5 April 2017, the
department found that Ben was confined in his room for more than 22 hours on 22 days
during the period.

Further, my investigation found that Ben was unsecured from his cell for 120 minutes or
less for recreation and/or exercise, but additional time was spent on the phone and/or
attending visits with professionals or family members on 20 days. The department
identified 11 days in the same period.

| discuss these apparent discrepancies later in this report.

It is apparent from the records that the reasons Ben was secured in his room for more
than 22 hours per day included:

1 as punishment for poor behavior

| as a result of a lack of staffing, and

| as a result of lockdowns occurring in the centre.

The department, in its response to my provisional report, submitted that the time that

Ben spent secured in his room was Obased

punishment.

on
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RYANGOS PERI ODS OF SEGREGATI ON

278. The CE provided me with the following information summarisingRyand6 s peri ods of
segregation from 9 January 2017 until Ryan was transferred to adult prison custody on
28 March 2017.

Start Date End Date Details

17 January 2017 24 January 2017 Initiated due to roof incident on 17
January 2017.

25 January 2017 5 February 2017 DRMP continues, but may mix with one

young person at a time, dynamically
assessed.

6 February 2017

13 February 2017

DRMP continues as above. May also
attend gym and pool with young people
from Kangaroo Paw unit.

14 February 2017

16 February 2017

DRMP continues as above. May also

attend one education session per day with
Kangaroo Paw unit. May also have dinner
and chore with Kangaroo Paw if possible.

17 February 2017

20 February 2017

DRMP continues as above. May also
attend all education sessions and spend
PM shifts with Kangaroo Paw if possible.

Transition to Kangaroo Paw completed 20
February 2017.

DRMP closed.

24 February 2017

8 March 2017

Initiated due to assault on young person.

Transition to Kangaroo Paw completed 8
March 2017.

DRMP closed.

15 March 2017

17 March 2017

Initiated due to physical altercation.

Transitioned back to Kangaroo Paw on 17
March 2017.

DRMP closed.

28 March 2017

28 March 2017

Initiated due to altercation with young
person at school.

Transferred to DCS same day.

279. As per the table above, Ryan had four periods of segregation after the commencement
of the Youth Justice Administration Act, with:
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280.

1 the first period of segregation being for 34 days®*(Ryanés first period c
segregation)

1 the second period of segregation being for 12 days®*(Ryands second perio
segregation)

1 the third period of segregation being for 2 days®* (Ryandéds third period o
segregation), and

1 the fourth period of segregation being for one day before he was transferred to
the adultsystem(Ryandés fourth period of segregati on

My investigation was initially unable to determine how much time Ryan spent isolated
in a cell during these periods of segregation. After numerous requests, the department
provided me with the Unit Logs, C3MS records, telephone records and visitor records.
From these | was able to determine for what periods of time Ryan was confined in the
cell.

Ryanédés first period of segregation

281.

282.

283.

284.

285.

Ryanbs first period of segregation followed the
January 2017. He was returned to Frangipani Unit at AYTC from police custody and
placed on a restricted DRMP at 21:40. He was issued bedding at 22:40.

The DRMP r ecuonrddeerd tohNe/ Aheadi ng O6Cul t uRyanl Consi d
is of Aboriginal cultural background.

The DRMP stipulated that Ryan was only allowed to be in his room or in the courtyard,
and was to be handcuffed and escorted when out of his cell, and handswere to be
cuffed behind his back during exercise.

Ryandbs visits tadttctlbevdsons, he was not abl e
or activities, and he was not allowed any association with, or exposure to, other

residents. Ryan was permitted the following items in his cell:

tv

books

fidget toys

limited toilet paper

portion controlled toiletries

flexi-toothbrush

paper cups

E N I ]

The DRMP recorded that it was to be reviewed at 15:00 the next day (however, it was
not reviewed until 08:30 on 19 January 2017).

At 23:30 Ryan complained to staff about the heat in the room. The Unit Log records that

the 6AM shift adviseddedrbhnengthat heen damag
January 2017, Adelaide recorded the highest temperature for January 2017, being 41

degrees Celsius.*?

3 17 January 2017 to 20 February 2017.

40 24 February 2017 to 8 March 2017.

4 15 March 2017 to 17 March 2017.

42 http://www.bom.gov.au/climate/current/month/sa/archive/201701.adelaide.shtml.
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286.

287.

288.

289.

290.

291.

292,

293.

294.

It appears from the information available to my investigation that Ryan remained in the
cell until 16:10 the next day, being 18 January 2017, when he was unsecured for 30
minutes of exercise in the courtyard. The SRRA Log records that he was unsecured for
35 minutes for exercise again at 18:35. The Unit Log is not clear about this. At 21:00 a
Case Note was made recording:

Remains on restricted due to the serious nature of offence and history. Further
compliance and consistency in conforming behavior required.

At 08:30 on 19 January 2017, the DRMP was amended and a Case Note was made:

When on exercise in courtyard staff are to remain in courtyard due to resident being
handcuffed behind back, when resident is walking staff are to assist with physical escort.
When resident is seated staff can remove physical escort position.

The amended DRMP recorded that Ryan o6identi fi
madeié6 Fol |l ow up senior cultural advisoréd The b
requireddbéd was checked.

A 06Dynamic Appraisal of SituaASAYM)awds Aggressi o
undertaken. This is a risk assessment tool that is used to predict the likelihood of
aggression.Ryans cor ed O6zero/l owbé for the final risk

At 14:15 a Case Note was made as follows:

[Ryan] had a good shift, very compliant, and also respectful to staff. Only out once due to
staffing issues. Whilst in courtyard, [Ryan] said he did it because residents were being
locked down too much and two staff members were talking to them like shit.

Ryands DRMP was r evi ewe dhimatghave handcuffsréanpove@ 0 t o p e
externally through the fence during exercise periods in the courtyard. The Case Note
recorded:

DRMP has been reviewed handcuffs can now be removed from [Ryan] through courtyard
fence with three staff members present controling[Ry anés] hands for removal
of cuffs.

On 19 January 2017, Ryan remained in his cell until 13:05, when he was taken out and

secured in the courtyard until he requested to return to his room at 13:30. At 16:10,

Ryan was unsecured for 25 minutes. At 16:30 a Cultural Advisor came and spoke to

Ryan through the cuff trap of his cell. Ryan was unsecured again for 27 minutes at

20: 13 for O6a phone call and exercised. That
entire day, aside from 52 minutes. The SRRA
periodsd was O6restshore¢edggesBeasuowssoft hescaht
incident within the facilityo.

On 20 January 2017,Ryan6s DRMP was reviewed. Ryan coul d
the front during movement rather than the back. This was the only change made to the

DRMP, despitetherecor ds st ating that he had been 6compl
behavioural issues recorded.

On 20 January 2017, the Visitor Log records that Ryan attended a visit with the
Aboriginal Legal Rights Movement (the ALRM) at 10:50. The SRRA Log does not
record when he was secured after this visit. The Unit Log either does not record the
visit, or it has been redacted from the copy provided to my investigation. As such, it is
unclear to me whether Ryan was permitted to meet with the ALRM or, if he was, for
how long.
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295. Ryan was unsecured at 14:20 to attend a video conference with the Youth Court at
14: 20 for 25 minutes. He was taken out of his
17:15 but was returned 20 minutes later at his request.

296. The Visitor Log records thatRyand6 s gr andmot her visited him frol
other records indicate that this visit did not occur. Given this, | am unable to determine
how long Ryan spend out of his cell of 20 January 2017.

297. On 21 January 2017, Ryanwas unsecured for Oexercise and p
minutes. He was let out again at 13:05 for ten minutes for a phone call. At 14:00 a Case
Note was made:

[ Ryan] engaged well with staff whanlteroughn courtya
courtyard fence. [Ryan] stated he intended to apply for the adult centre once he was 18

on é When asked why he got involved in a major
statementd. [ Ryan] <cl ai med he wasestrectadgeripds at he

in the centre due to staff shortages. [Ryan] was reminded that he should not get angry at
the staff on shift as they are here working with him on daily basis trying to meet his needs.
[Ryan] was also reminded that major disturbances cause routines to slow down to ensure
staff safety. [Ryan] appeared to acknowledge this.

The records are not clear but it appears likely that Ryan was let out of his cell again for
a ten minute phone call at 15:50. He was taken for exercise at 18:55 but was returned
to his cell 5 minutes | ater 6due to an incide

If my understanding of the records is correct, it appears that Ryan spent a total of 55
minutes out of his cell (which include approximately 20 minutes on the phone) on 21
January 2017.

298. On 21 January 2017, Ryands DRMP was amended t
be removed externally during exercise and that he no longer had to only be provided
with finger food.

299. | am unable, from the information available to me, to determine how long Ryan spent
out of his room on 22 January 2017. The Unit Log and the SRRA Log are inconsistent. |
note that the SRRA states that OGOexercise peri
the centrebo.

300. On 23 January 2017, Ryan6 s RMP was reviewed again. The only change made was
that the areas he could access could now be dynamically assessed by staff. Otherwise,
there were no changes made to his DRMP despite records of good behaviour and a
DASAYYV assessment score of zero.

301. On 23 January 2017, Ryan was escorted from his room for a visit with HYPA for 45
minutes. Aside from this visit, it appears that Ryan was only unsecured from his room
for exercise and phone calls for a total of 74 minutes, and that he had a phone call of
approximately 10 minutes during this time.

302. On 24 January 2017,Ryan6 s DRMP was reviewed. A Case Note

Mechanical restraints removed for movement in accommodation and will remain on
mechanical restrained utilizing physical escort for movement around centre and remain
with non-contact personal visits. Portion controlled toiletries removed, unit issue toiletries
now able to be supplied to resident. Toiletries to be removed after use and not to remain
in rooms. Physical escort to be utilized while moving around accommodation unit.*

4 Case Note, 15:00, 24/01/17.
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303. On 24 January 2017, Ryan was out of his cell for a total of 71 minutes.

304. On 25 January 2017, Ryan was out of his cell for a total of 83 minutes. The Case Notes
recordthatRyanwas O6good6é and there were O6no issueso.

305. On25January 2017, Ryan6s DRMP was reviewed and amended
areas he was allowed in, and the items he was allowed to have in his room, could now
be dynamically assessed by staff. Ryan was still not permitted access to education or
to associate with any other residents.

306. On 26 January 2017,Ryan6s DRMP was reviewed three times.
these reviews the DRMP still stated that Ryan
others. This is despite the records showing that Ryan had displayed good behaviour.

The DRMP was changed to 6association restrict
noted that he O6may mix with another resident
suitability. o

307. On 26 January 2017, Ryan was let out of his cell for a total of 90 minutes and was
allowed to spend this time with another resident. One exercise period was only for 10
mi nut es, which the Unit Log records was 6due

308. On 27 January 2017,Ryan6 s DRMP was reviewed. The DRMP wa:
again on 30 January 2017.

309. On 27 January 2017, Ryan was let out of his cell for a total of 86 minutes.

310. On 28 January 2017, Ryan was permitted out of his room for a total of 70 minutes. A
Case Note records 6égood shift quiet no issues

311. On 29 January 2017, Ryan was permitted out of his room for a total of 100 minutes,

including approximately 12 minutes of phone <c
a positive AM shift and engaged well with sta
312. On 30 January 2017, Ryan was permitted out of his room for a total of 52 minutes for
phone calls and recreation. The Unit Log and SSRA Log record that he was also out for
25 minutes for a visit, although there is no record of any visitors on this date in the
Visitor Log. A Case Note recorded:
[Ryan] did his exercise well. When he returned to his room he requested to speak to the
Unit Supervisor. When Louie spoke to [Ryan] he asked when he was getting out of the
Unit. He told Louie and staff ttHatatigetsuSrhadme Gr een
here. So we will just do it properly next ti me.

313. On 31 January 2017, Ryandéds DRMP was reviewed.
not have to be handcuffed during movements.

314. On 31 January 2017, the Unit Log records that Ryan was out of his room for 70
minutes. The SRRA Log records that Ryan was out of his room for 41 minutes in total.
A Case Note records that Ryan O6had a good shi

315. On 1 February 2017, Ryan was unsecured from his room for three 30 minute exercise
periods throughout the day. I't was Ryands bir
room having a conversation with the Accommodation Manager and the Manager
Assessment and Case Coordination. A Case Note of the discussion records:

€ A ndthy conversation was had in relation to his frustrations and expectations; and the
departmental expectations which will contribute to his safe transition back into a
mainstream unit.
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316.

317.

318.

3109.

320.

321.

322.

[Ryan] is well aware of the need to demonstrate compliance, respectful behavior, non-
threatening language, and positive role modelling to regain trust which will preserve the
safety and security of the AYTC.

[Ryan] was told that incremental steps will be taken to ensure he is provided with
stimulation and education.

[Ryan] was advised that education is being explored (in unit) on Thursday, and gym
access will be provided.

On 1 February 2017, the Visitor Log records a visit from his grandmother between 1900
and 20:00. This visit, however, is not recorded on either the Unit Log or the SRRA Log.
Rat her , it is recorded that Ryan was | et
phone calls since itds his bir tobodduge.that As
Ryan did not attend a visit with his grandmother. Ryan was not unsecured from his

room for any exercise after 19:00, with the last time he was out of his room being used

in its entirety for phone calls.

On 1 February 2017, an Aboriginal Consultant met with Ryan. It is not apparent from
the records whether Ryan was allowed out of his room for this meeting or not.

At 2:00am on 2 February 2017 the Unit Log records that Ryan and another resident
@ontinue to talk across the rooms and when asked to sleep they say they are not tired
as they have been | ocked for 22 hours for

On 2 February 2017, the Unit Logs record that Ryan was unsecured for 120 minutes for
phone calls and exercise. The SRRA Log records that Ryan was unsecured for a total

of 90 minutes. Ryan was also handcuffed and taken from the unit for 65 minutes for an
appointment with a physiotherapist. A Cas

On 3 February 2017, Ryands DRMP was revie

[Ryan] will be able to have his exercise period in the gym with 1 other nominated resident.
[Ryan] will be cuffed during all movements. Exercise period to be covered by three staff.

No SRRA Log was provided to my investigation for 3 February 2017. Whilst the Unit
Logs provided to my investigation have been heavily redacted, it appears that Ryan
was unsecured for a total of 85 minutes across the day. It is clear that, after 19:00,
Ryan was unsecured for a total of 20 minutes.

No SRRA Log was provided to my investigation for 4 February 2017. Due to an incident
with another resident, Ryan remained secu
[began] 1 x resident at a time as directed byMO 6 s due t*dtappeassthéti ng o
Ryan was allowed out for 20 minutes, during which time he made a phone call of

out
such

t he

e No

we d

red

approximately 10 minutes. At 15:35 a Case Not
very good shift, ni l i sgssecarexd fobmost ofthedag it , aft er
appears that Ryan became increasingly frustrated by the isolation. At 20:30 a Case
Note at 20:30 recorded:
[Ryan] started the shift quite settled however, as the night went on he became disruptive.
[Ryan]couldbeheardtr yi ng to incite [é] to Acrack upo, an
about staff in what appeared to be an attempt t
Later on in the shift [Ryan] could he heard yel
hito. He was al

monkerydd fastupi d bl ack piece of s
[ sic] and Abreak your skull o to [é].
[Ryan] appeared to settle himself after about 20 minutes,

(¢}

4 Unit Log, 04/01/2017.
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323.

324.

325.

326.

327.

328.

329.

330.

331.

On 5 February 2017, Ryan was permitted to attend the gym (accompanied by three

staff members) for 40 minutes. Ryandéds DRMP wa
The Unit Log records are unclear. However, according to the SRRA Log, Ryan spent a

total of 116 minutes out of his cell, which included a phone call of approximately ten

minutles. The Case Notes record that Ryan O6had an
i ssuesd® and that he d6ébehaved responsiblyé whe
resident in the unit courtyard.

On 6 February 2017, Ryands DtRiftRidewas revi ewed

[Ryan] will be able to attend the gym and pool with unit Kangaroo Paw. [Ryan] does not
need to be handcuffed for this movement. [Ryan] only to attend gym and/or pool once
Kangaroo Paw is secured in either of these recreational areas. [Ryan] to return to
Frangipani before unit Kangaroo Paw commences movement back to unit. [Ryan] NOT
TO WALK WITH THE UNIT ON RETURN OR PICK UP.

On 6 February the SRRA Log records that Ryan spent a total of 175 minutes out of his
cell for recreation, including phone calls of approximately 20 minutes. He was also
escorted in handcuffs to a visit with a GCYP Advocate for 35 minutes.

A Case Note was made on 6 February 2017:
[Ryan] speaks with BSOs regarding his frustrations in Frangipani and request to move to

DCS. Kyle H contacted and will speak with [Ryan] and facilitate a call to his lawyer. [Ryan]
also conveys his frustrations at being secured

sending him mental o and Al &m goingrto | ose my s
medi cation to assist his emotional state. BSO06s
positive behavior and transition time. Staff are skeptical that transition could result in

[Ryan] being taunted by other residents into an incident which may suit[Ry andés] desir e
move to DCS.

On 7 February 2017, it appears that Ryan spent time out of his room for exercise in the
gym, recreation and two phone calls (of approximately 20 minutes) for a total of 95
minutes. He also met with the Cultural Advisor and the Assessment and Case
Coordination Manager for 35 minutes in the unit.

On 7 February 2017, a Case Note at 10:04 recordedthatRyanhad a 6égood tr ans.i
period in gym with unit kilo with no issues r

On 8 February 2017, Ryan was unsecured between 10:30 and 11:37 to meet with
management to speak about transferring to the adult system. Later that day, he was
unsecured for a 25 minute period, and for two 30 minute periods. As such, on 8
February 2017, Ryan spent a total of 85 minutes unsecured for exercise and recreation.
The Visitor Log records that Ryan had a professional visit from a HYPA facilitator at
15:30 although it appears that this is incorrect as, according to the SRRA Log and the
Unit Log, Ryan was secured in his room at this time.

On 9 February 2017, Ryan was unsecured for a total of 41 minutes for exercise,
recreation and a phone call. Ryan also was also taken out of the unit for 95 minutes for
professional visits.

On 9 February 2017, Ry a nmipege thB Rddikementtisat helgev i s ed t
escorted by four staff. Rather, three staff were required for escorting and supervising
Ryan for movements and exercise. A Case Note recorded:

éHandcuffs still remain for movement taithound cen
Kangaroo Paw [Ryan] is to be escorted to gym/pool area by three staff (no handcuffs)
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332.

333.

334.

335.

336.

337.

338.

339.

340.

(compliance test) after unit has entered the gym/pool area, and returned to Frangipani
prior to unit moving block.

The DRMP continued to state that Ryan was not to attend at school, and that his

behaviour presented a threat to the safety of others. This is despite the records

suggesting that his behaviour was, overall, good. For example, on 8 February 2017 a

Case Note recorded 62 goodlewettdhi s@aipesitads$ o6g
February 2017 a Case Note recorded that Ryan

On 10 February 2017, Ryan was unsecured for a 30 minute exercise period in the

morning. At 13:00, Ryan was unsecured again for a 20 minute period at 13:00. A Case
Note was made recording that Ryanods exerci
6interacted well with staff and foll owed d
when he was let out for 37 minutes.

s e
ire

On 11 February 2018, Ryan was unsecured for 40 minutes of recreation time in the unit

in the late morning. He was unsecured for 30 minutes for exercise at 15:40, and at

16:50 he went to the gym with Kangaroo Paw for 64 minutes. At 19:27 Ryan was

unsecured for 15 minutes, following which the Unit Log records that he was

6compl aining that staff are fAripping him offo
that Ryan spent out of his cell on 11 February 2018 was 149 minutes.

On 12 February 2017, Ryan was unsecured for a total of 165 minutes, which included

time at the pool and the gym. The first time Ryan was unsecured from his room for the

day was at 11:30. The Case Notes record that
no issues.

On 13 February 2017, Ryan refused an exercise period in the morning. He was then
unsecured in the afternoon and evening for three periods (of 30 minutes, 10 minutes
and 20 minutes) totalling 60 minutes for the day.

On 13 February 2017, vievdta petnit hiDte Mendones r e
education session per day O6dynamically assess

[Ryan] will continue to transition to Kangaroo Paw. [Ryan] will attend 1 (one) session at
education per day. Behaviour Support Officers, Duty Supervisor and Education Staff will
assess which sessions this will be on a daily basis. [Ryan] will NOT walk with the unit to
or from education. [Ryan] will have dinner with Kangaroo paw and conduct a chore, if
possible.

On 14 January 2017, eviddgdeanddevised® Mdudevwhatshe aqould

attend meals with Kangaroo Paw and take part in programs and activities. Ryan was

unsecured for a total of 172 minutes throughout the day, which included 30 minutes at

the education centre and 59 minutes atthegy m/ pool . Ryands first per
for the day was at 10:40am.

On 15 February 2017, Ryan was able to attend two sessions at school and spent the
evening unsecured with Kangaroo Paw. This was the first day since 17 January 2017
that Ryan spent a significant portion of the day out of his cell. The records include
reports of good behaviour.

On 16 February 2017, Ryan again spent considerable part of the day unsecured. He
attended school and spent the evening in another Unit. A Case Note was made as
follows:

The writer met [Ryan] and enquired as the [sic] whether he wishes to make his own
application to transfer to an adult facility as has been his frequent request.
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[Ryan] stated he did not wish to transfer, and was again reminded of his need to manage
his behavior appropriately if he wished to remain in the AYTC and avail himself of the
usual opportunities.

341. On 17 February 2017, as a resu® Ryaovfasable ont i nue
to spend from 16:00 to 21:10 out of his cell in another unit. His DRMP was reviewed
and revised, and the following note was made:

[Ryan] will continue his transition to Kangaroo Paw, spending the whole PM shift and
returning for bedtime in Frangipani Unit at 2100.

342. Ryanbs regime continued, with him being abl e
until 20 February 2017 when his DRMP was closed and he was moved to Kangaroo
Paw.

Ryandéds second period of segregation

343. Ryanbs second period of segregation was for 12
March 2017.

344. This period of segregation was imposed because of an incident in an education session
on 24 February 2018. It was alleged that Ryan assaulted another resident. An Incident
Report was prepared by staff (the Incident Report). The Incident Report states that it
was completed and approved on 30 March 2017, more than a month after the incident
was alleged to have occurred. The Incident Report was not signed.

345. A Resident Incident Comment Sheet was completed by Ryan on 1 March 2017. Ryan
wrote on the Sheet that the other resident o6w
qguestion asking O6What can be doneRyamowrger event
that staff shouldint er vene earl i er, stating that the oth
to him for ten minutes before staff intervened.

346. No CCTV footage was provided to my investigation of this incident.

347. As aresult of the incident, Ryan was taken to the Frangipani Unit at 13:52 on 24
February 2018 where he was secured in a room. A Case Note records:

[ Ryan]l wi |l remain in Frangipani pending a revi

348. Ryan was placed on a DRMP which provided that the items he would be allowed to
have in his room, and the areas he would be allowed to access, were to be
6dynamically assessedd by staff. Ryan was not
participate in any programs or group activities.

349. On 25 February 2017, Ryan was unsecured for recreation, exercise and chores for a
total of 180 minutes. Case Notes record that Ryan presented no behavioural issues
and was compliant.

350. On 26 February 2017, Ryan was unsecured for chores and recreation time totalling 160
minutes for the day (including phone calls of approximately 40 minutes).

351. On 27 February 2017, Ryan was unsecured for chores and recreation time totalling 230
minutes for day (including phone calls of approximately 45 minutes). He was also taken

4 Case Note, 20:50, 17 February 2017.
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352.

353.

354.

355.

356.

357.

358.

359.

360.

361.

from his cell for a conversation with the Accommodation Manager that went for 30-45
mi nut es. I't was recorded Rya®ts thtrechraev i waurre déno

On 28 February 2017, the SRRA Log and Unit Log differ, but it appears that Ryan was
unsecured for a total of between 120 and 130 minutes over the day for chores and
recreation (including phone calls of approximately 20 minutes). The SRRA Log records
a visit of 60 minutes, however there is no record of a visit on the Visitor Log, so it is
reasonable to assume that the visit either did not take place, or that it was in the unit
with a member of staff.

At 20:51 on 28 February 2017, a Case Note was made as follows:

[Ryan] appeared very agitated and was not happy still being in Frangipani. | explained to
[Ryan] that | was there to ask him whether he wanted to still transfer to the Adult system
as it came to the attention of the managers at a meeting. [Ryan] said no he was not
interested in going to the adult system and proceeded to ask me what was happening
with him in regards to whether he would be staying in Frangipani or transitioning into
another unit. [Ryan] said that he was doing really well until that other kid caused the issue
and made him come to Frangipani and why is he still in Frangipani and not in the unit and
that it is fucked.

| said to [Ryan] | will not be discussing whether he transitions to another unit or not that a
meeting will be held to discuss this and then someone will come and speak with him.
[Ryan] nodded and then went to his room.

On 1 March 2017, Ryan was unsecured from his room for a total of 120 minutes

(including a phone call of approximately 10 minutes). The Unit Log records that Ryan

had a 15 minute visit with CAMHS and a Case Worker, although there is no record of

this visit in the Visitor Log so | am unable to ascertain whether it occurred. The Unit Log
recordsthatRyanhad a 6good shiftdé with onil i ssuesbd.

On 2 March 2017, Ryan was unsecured for chores and recreation for a total of 135
minutes throughout the day (including phone calls of approximately 13 minutes).

On 3 March 2017, Ryan was unsecured for a total of 110 minutes. His last exercise

period was cut short due to an incident in another unit. Ryandb s DRMP was revi ewe
and revised to permit him to attend activities (ie. the gym, pool and oval) with the

Kangaroo Paw unit on the coming Saturday and Sunday. If his attendance was

successful, Ryan would then be permitted to attend the learning centre.

On 4 March 2017, Ryan was unsecured for a total of 122 minutes, with the first time he
was let out of his room being at 11:00am. Ryan was unable to attend the gym with the
Kangaroo Paw unit as planned due to another resident refusing to attend mediation
with Ryan.

Whilst there are discrepancies between the Unit Log and the SRRA Log for 5 March
2017, it appears that Ryan was allowed out of his room for a total of between 150 and
160 minutes. The first time he was let out of his room for the day was at 11:35am.

On 6 March 2017, Ryan was unsecured for 212 minutes for a phone call, learning,
recreation and to attend the gym. The first time he was out of his room was at 11:15am.
Ryan also attended a professional visit for 65 minutes.

On 7 March 2017, Ryan was let out of his room for a total of over four hours across the
day. He was able to attend the Education Centre and the pool.

The records indicate that, on 7 March 2016,Ryanadvi sed staff that he w
anxi ous Gequested a @AMHS referral.
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362.

On 8 March 2017, Ryan was transferred to the Kangaroo Paw Unit.

Ryandéds third period of segregation

363.

364.

365.

366.

367.

368.

Ryanbs third period of segregation was for 2 da
2017.

The Unit Log records that t hermRgnandanotter 6ver bal
resident, and that the other resident then stood up and started punching Ryan. It
records that o6both residents [were] restraine

A Case Note of the incident records:

Onthel15"Mar ch 2017 at 1330 hours resident [é] is o
Television (CCTV) to be exchanging dialogue with resident [Ryan].
[ €] is then observed jumping up from a seated p

number of punches to the head area of [Ryan]. [Ryan] is observed defending himself by

covering his head with his forearms.

Staff in attendance immediately respond and attempt to separate both residents.

[ ] continues to r esi s ttrolahdadditiona staffscamipettos at physi
render assistance. Physical control i s achieved
[Ryan] is observed resisting staff attempts at achieving physical control. Physical control

is acquired and [Ryan] is placed unto unit Frangipani.

I have viewed the CCTV of the incident and consider that the above account is not
accurate. The footage does not have sound, but it does appear that there were words
exchanged between Ryan and the other resident. | do not, however, agree that Ryan
was Oresisting staff att e mRyansvasclearlyaseated evi ng ph
watching television when the other resident began attacking him. Ryan is seen trying to
get away from his attacker when a male officer is seen to aggressively launch at Ryan,
and grab him by the neck as he tries to stand up. The officer then attempts to throw
Ryan on the floor before pushing him into a room and locking him in. | do not consider
that Ryan was attempting to resist the staff member. In my view, Ryan appears the
victim, of both the other resident and of forceful treatment by the officer and, as such, |
question the decision to place him the Frangipani Unit on segregation in response to
this incident.

However, Ryan was taken to Frangipani Unit at 13:35 on 15 March 2017. He was
provided an ice pack for the swelling around his eye from the other resident punching
him, and was secured in a cell. | am unable to determine whether Ryan had any
stimulation available to him in his room (i.e. a television or radio) as the DRMP says

that items in the room were to be 6dynamicalll
provided that staff wer e Ryancoutihaveaaetess®:! | y asse
| any other areas of the centre

1 exercise

| to schooling and

1 programs.

The DRMP stated that a review was required at 21:00 the following day.

According to the 15 March 2017 SRRA and Unit Logs, Ryan was allowed out of his cell
at 15:50 for 30 minutes and again at 19:20 for 32 minutes. At 22:32 a Case Note
recorded:

Tonight [Ryan] was complaining of a headache and presented with some swelling over

his right brow. | called a |l ocum and informed t
a blow to the head during an altercation with another resident on the AM shift. The doctor

recommended Panadol and some sleep.
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369. The Unit Log recorded that a locum assessed Ryan at 22:20.

370. On 16 March 2017, Ryanbs DRMP was reviewed, however, mo
as 6to be dynamically assesseadsmadeonuhei t st aff
DRMP:

S
0

[Ryan] has displayed compliant behavior in Frangipani. [Ryan] may attend one session of
education 17/03/17. [Ryan] has requested to not return to Kangaroo Paw, due to
continued tensions with residents in that unit. [Ryan] has requested that his lesson not be
in a class that only has Kangaroo Paw residents.

371. On 16 March 2017, Ryans pent a total of 83 minutes out of
6recreationbo. He also spent 20 minutes out of
minutes to meet with his Case Coordinator.

372. On 17 March 2017,Ryans pent a total of 115 minutes unsec
exercised (of which approxi matelRyanalfo mi nut es
attended school for 95 minutes. The Logs record that Ryan was offered one additional
exercise period during the day but he declined it and chose to stay in his room. At 22:50
Ryan was transferred to Kilo Unit.

Ryanédéds fourth period of segregation

373. Ryan6s fourth period of segregat20ldiw28MMarsh f or one
2017.

374. The Unit Log records that Ryan and another resident had a verbal altercation during a
school lesson and that both residents then stood up and invited the other to fight. They
were both directed to sit down and a duress alarm was activated. The records state that
both residents were seated when the response team arrived. My investigation has not
been provided with any CCTV footage of this incident.

375. At 09:42, following the incident, Ryan was admitted to the Frangipani Unit and a DRMP
was prepared. The DRMP did not provide much information, stating that items Ryan
was permitted to have in his cell and his acc
assessed by wunit staff.

376. In the afternoon, Ryan appeared in court via video. Ryan made an application, through
his solicitor, for an order directing that he be transferred to the adult system for the
remainder period of his remand under section 63(2) of the Young Offenders Act. The
Order was granted and, at 16:00, Ryan was released from AYTC into the custody of
DCS.
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SUMMARY OF SEGREGATION 8 RYAN

377.

378.

379.

380.

In summary, my investigation did not identify any days on which Ryan was confined
continuously in his room for longer than 24 hours.

My investigation found Ryan was confined in his room for more than 22 hours,
constituting solitary confinement, on 18 days during the period between 9 January 2017
and 17 March 2017, as follows:

1 on 18 January 2017, Ryan spent a total of 65 minutes out ofisolation (including a
7 minute phone call)

on 19 January 2017, Ryan spent a total of 52 minutes out of isolation

on 21 January 2017, Ryan spent a total of 55 minutes out of isolation
(approximately 20 minutes of which was phone calls)

on 23 January 2017, Ryan spent a total of 74 minutes out of isolation (including a
10 minute phone call)

on 24 January 2017, Ryan spent a total of 71 minutes out of isolation (including a
6 minute phone call)

on 25 January 2017, Ryan spent a total of 83 minutes out of isolation

on 26 January 2017, Ryan spent a total of 90 minutes out of isolation
(approximately 14 minutes of which was phone calls)

on 27 January 2017, Ryan spent a total of 86 minutes out of isolation

on 28 January 2017, Ryan spent a total of 70 minutes out of isolation

on 29 January 2017, Ryan spent a total of 100 minutes out of isolation
(approximately 12 minutes of which was phone calls)

on 30 January 2017, Ryan spent a total of 52 minutes out of isolation (plus 25
minutes for a professional visit)

on 31 January 2017, Ryan spent a total of 70 minutes out of isolation

on 3 February 2017, Ryan spent a total of 85 minutes out of isolation
(approximately 20 minutes of which was phone calls)

on 4 February 2017, Ryan spent a total of 20 minutes out of isolation (including a
10 minute phone call)

on 5 February 2017, Ryan spent a total of 116 minutes out of isolation (including
a 10 minute phone call)

| on 10 February 2017, Ryan spent a total of 87 minutes out of isolation

1 on 12 February 2017, Ryan spent a total of 60 minutes out of isolation

1 on 3 March 2017, Ryan spent a total of 110 minutes out of isolation.

= = =a = = = —a =9 E = = E |

Further, there were five days in the period between 9 January 2017 and 17 March 2017
of which, from the records provided to my investigation, | was unable to determine how
long Ryan spent confined in his cell. This is because the Unit Logs provided to me were
unclear or had been redacted, and the SRRA Logs were either not provided to me, not
created or were incomplete. My investigation was unable to determine how long Ryan
spent confined in his cell on the following days:

i 20 January 2017

q 22 January 2017

T 1 February 2017

q 28 February 2017

1 5 March 2017.

My investigation also identified seven days in the period between 9 January 2017 and
17 March 2017 where Ryan was unsecured from his cell for 120 minutes or less for
recreation and/or exercise, but additional time was spent time on the phone and/or
attending visits with professionals or family members:
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1 on 2 February 2017, Ryan spent a total of 120 minutes out of isolation (including
phone calls of approximately 13 minutes). He also spent 65 minutes out of his
room to attend a medical appointment.

bl on 7 February 2017, Ryan spent a total of 95 minutes out of isolation (including
phone calls of approximately 20 minutes). He also spent 35 minutes out of his
room to speak to a AYTC staff member.

1 on 8 February 2017, Ryan spent a total of 85 minutes out of isolation. He also
spent 67 minutes out of his room to speak to AYTC staff.

bl on 9 February 2017, Ryan spent a total of 41 minutes out of isolation (including a
phone calls of approximately 10 minutes). He also spent 95 minutes out of his
room to attend a professional visit.

1 on 1 March 2017, Ryan spent a total of 120 minutes out of isolation (including
phone calls of approximately 10 minutes).

| on 16 March 2017, Ryan spent a total of 83 minutes out of isolation. He also
spent 65 minutes out of his room to attend a professional visit.

1 on 17 March 2017, Ryan spent a total of 115 minutes out of isolation (including
phone calls of approximately 50 minutes). He also spent 95 minutes out of his
room to attend education.

381. The department, in its response to my provisional report, disputed some of the times
my investigation found that Ryan spent out of his room, and calculated the time spent
on the days that | was unable to. The department determined its times from analysis of
the records provided to my investigation and from considering the door opening and
closing data from the room. The department did not provide the door opening and
closing data to my investigation.

382. The department 6s revi ewi nfiereotfimesflommy ecor ds det
investigation that Ryan was out of his room during the period between 9 January 2017
and 17 March 2017, as follows:

1 on 18 January 2017, Ryan spent a total of 1010 minutes out of his room to attend
court, after he returned at 14:05 he spent 65 minutes out of his room
1 on 20 January 2017, Ryan spent in excess of 45 minutes out of his room
according to analysis of the records provided to my investigation or 111 minutes
from the door opening and closing data
1 on 21 January 2017, Ryan spent in excess of 35 minutes out of his room
according to analysis of the records provided to my investigation or 82 minutes
from the door opening and closing data

on 22 January 2017, Ryan spent a total of 90 minutes out of his room

on 23 January 2017, Ryan spent a total of 111 minutes out of his room

on 1 February 2017, Ryan spent a total of 147 minutes out of his room according

to analysis of the records provided to my investigation or 166 minutes from the

door opening and closing data

| on 3 February 2017, Ryan spent either a total of 96 minutes or a total of 70
minutes out of his room?¢

1 on 5 February 2017, Ryan spent a total of 125 minutes out of his room according
to analysis of the records provided to my investigation or 127 minutes from the
door opening and closing data

1 on 7 February 2017, Ryan spent a total of 55 minutes out of his room (including
35 minutes to speak to an AYTC staff member)

= —a =9

T on 12 February 2017, Ryan spent a total of 165 minutes out of his room
T on 13 February 2017, Ryan spent a total of 60 minutes out of his room
1 on 28 February 2017, Ryan spent a total of 230 minutes out of his room
q on 1 March 2017, Ryan spent a total of 135 minutes out of his room
% Page 19 of the depart ment 0 srtstatees 96 minues ant gagerd pf Apachment 9s2iofdhe a | repo

departmentés response states 70 minutes.
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383.

384.

385.

386.

1 on 3 March 2017, Ryan spent a total of 112 minutes out of his room
bl on 5 March 2017, Ryan spent a total of 150 minutes out of his room.

Whilst the department disputed some of the times my investigation found that Ryan
spent out of his room during the period between 9 January 2017 and 17 March 2017,
the total number of days that it determined that Ryan was confined in his room for more
than 22 hours was determined to be 19 days. My investigation determined that Ryan
was confined in his room for more than 22 hours on 18 days.

Further, my investigation found that Ryan was unsecured from his cell for 120 minutes
or less for recreation and/or exercise, but additional time was spent on the phone
and/or attending visits with professionals or family members on seven days. The
department identified six days in the same period.

It is apparent from the records that the reasons Ryan was secured in his room for more
than 22 hours per day included:

| as punishment for poor behavior

| as a result of a lack of staffing, and

1 as a result of lockdowns occurring in the centre.

The department, in its response to my provisional report, submitted that the time that

Ryan spent secured in his room was Obased

punishment.

on
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WHETHER THEDEPARTMENTG6S TREATMENT OF BEN
WAS UNREASONABLE, WRONG, OPPRESSIVE, UNJUST AND
CONTRARY TO LAW IN ACCORDANCE WITH SECTION 25 OF THE
OMBUDSMAN ACT
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WERE BEN AND RYAN SEGREGATED LAWFULLY?

387.

388.

389.

390.

391.

392.

393.

International human rights instruments prohibit the solitary confinement of children.*’

The United Nations ur ges an 6éabsolute prohibitioné on
prisoners and has declared that locking children up for 22 hours a day amounts to

cruel, inhuman or degrading treatment or even torture.

My investigation found that Ben was confined in his room for more than 22 hours,
constituting solitary confinement, on 25 days during the period between 6 December
2016 and 5 April 2017.

In its response to my provisional report, the department submitted that Ben was
confined in his room for more than 22 hours on 22 days during the period.

My investigation found that there were 6 days in the period between 6 December 2016
and 5 April 2017 of which, from the records provided to my investigation, | was unable
to determine how long Ben spent confined in his cell. The department determined times
for these periods from analysis of the records provided to my investigation and from
considering the door opening and closing data from the room. The department did not
provide the door opening and closing data to my investigation.

My investigation also identified 20 days in the period between 6 December 2016 and 5
April 2017 where Ben was unsecured from his cell for 120 minutes or less for recreation
and/or exercise, but additional time was spent on the phone and/or attending visits with
professionals or family members. The department identified 11 days in the same
period.

The department, in its response to my provisional report, questioned why my report had
excluded the times Ben spent out of his room
times for such visits were excluded from my calculations of the time Ben spent out of

his room (at paragraph 270 above). | deliberately excluded the times that Ben spent out

of his room in the calculations, as the purpose of my calculations was to determine how

long Ben spent out of his room for the purpose of exercise and/or recreation. | consider

that, irrespective of what other time Ben spent out of his room to attend visits, whether

professional or personal, he ought to have been let out of his room for more than 120

minutes per day for exercise and recreation.

The de p adisagneemdntvith my findings of how long Ben spent out of his room

does not change my f i ndi n gstotheqwmbdrefdagsghatar t me nt
Ben spent more than 22 hours confined in his cell are not considerably different to

mine. | consider that, even on the face of the departmentt s cal cul ati ons, t he
evidence of error. It is extremely concerning to me that the department itself was not

reliably able to determine, on the information available to it, the periods of time that Ben

spent confined in his room. | particularly note that there were occasions when the data

recorded on the logs was different to the door opening and closing data.

394. According to my investigation Ben spent:

T five consecutive days secured in his cell for more than 22 hours on 9, 10, 11, 12
and 13 February 201748

1 three consecutive days secured in his cell for more than 22 hours on 5, 6 and 7
February 2017,4° and

47 For example, Havana Rule 67 and Mandela Rule 43.
“  The department, in its response to my provisional report, confirms this.
4 The department, in its response to my provisional report, confirms this.
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395.

396.

397.

398.

399.

400.

401.

402.

403.

1 two consecutive days secured in his cell for more than 22 hours on 25 and 26
February 2017.%°

In addition, the department, in its response to my provisional report, provided
information that suggests that Ben spent thirteen consecutive days secured in his cell
for more than 22 hours from 19 January 2017 to 31 January 2017. As such, it appears
that Ben spent thirteen consecutive days in solitary confinement.

The department further submitted that when Ben and Ryan were segregated in their

rooms, it did not mean that they were without human contact, as dhere were regular
check-ins by youth workers,dy nami ¢ assessment of risk and
My close analysis of the records available to my investigation suggests that any

meaningful interactions that Ben and Ryan had with AYTC staff were recorded on the

logs and, as such, were factored into my calculations.

My investigation found that Ryan was confined in his room for more than 22 hours,
constituting solitary confinement, on 18 days during the period between 9 January 2017
and 17 March 2017. The department identified 19 days in the same period. As such, |
consider that little turns on the discrepancies.

Further, there were five days in the period between 9 January 2017 and 17 March 2017
of which, from the records provided to my investigation, | was unable to determine how
long Ryan spent confined in his cell.

My investigation also identified seven days in the period between 9 January 2017 and
17 March 2017 where Ryan was unsecured from his cell for more than 120 minutes but
additional time was spent on the phone and/or in visits (professional or family). The
department identified six days in the same period.

According to my investigation Ryan spent at least:

1 nine consecutive days secured in his cell for more than 22 hours on 23, 24, 25,
26, 27, 28, 29, 30 and 31 January 2017.5*

1 two consecutive days secured in his cell for more than 22 hours on 18 and 19
January 2017%

1 three consecutive days secured in his cell for more than 22 hours on 3, 4 and 5
February 2017.53

In addition, the department, in its response to my provisional report, provided
information that suggests that Ryan was secured in his cell for more than 22 hours from
19 January 2017 to 31 January 2017. As such, it appears that Ryan spent thirteen
consecutive days in solitary confinement.

ot

|l note that the Mandela Rules define O6prolong

consecutive #ays or more. o
Section 25 of the Youth Justice Administration Act provides:

Subject to this Act, the Chief Executive has an absolute discretiond

%0 The department, in its response to my provisional report, disputes this, submitting that Ben was out of his room for 200 minutes
on 26 February 2017.

51 The department, in its response to my provisional report, confirms this.

52 The department, in its response to my provisional report, disputes that Ryan was in his room for more than 22 hours on 18
January 2017.

% The department, in its response to my provisional report, disputed this, submitting that Ryan was out of his room for more than
120 minutes on 18 January 2017.

“ Schetzer, Alana, O6Could you cope with solitary confinement?6,

11
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404.

405.

406.

407.

408.

4009.

(@) to place any particular youth or youth of a particular class in such part of a
training centre as the Chief Executive thinks fit; and

(b)  to establish in respect of a particular youth, or youth of a particular class, or
in respect of youths placed in any particular part of a training centre, such a
regime for education, training, work, recreation, contact with other youths or
any other aspect of the day-to-day life of youths in detention; and

(c) tovary any such regime,
as from time to time seems expedient to the Chief Executive.

Prima facie then, the CE has the power under the Youth Justice Administration Act to

have segregated Ben and Ryan in the Frangipani Unit for extended periods of time, and

to have placed them on restrictive regimes. T
discretiond to a specified employee, or class
However, isolation or segregation from other residents is prohibited under section 29(b)

of the Act, other than in prescribed circumstances. In my view, section 29 of the

i mposes a | imit on the CEbs discretionary pow

The prescribed circumstances permitting segregation of a young person in the AYTC
are set out in regulation 7 of the Youth Justice Administration Regulations.

According to Regulation 7, a young person may only be segregated from the other
residents of the centre by being placed on an individualised regime separate from the
normal routine of the centre that allows the resident only restricted contact with the
other residents if:
1 the residentds personal safety is in need ¢
1 the residentds behavi or qofothersanddllseasanalllehr eat t
de-escalation actions have failed; or
1 it is otherwise necessary to segregate the resident from other residentsd
o to maintain order in the centre; or
0 to preserve the security of the centre.

All of the DRMPs | analysed recorded that Ben and Ryan had to be segregated
because of some or all of the following factors:

harm to other (staff)

heightened state

property damage

preserve centre security

maintain centre order

requires separation from other residents to maintain order and/or preserve the
security of the centre

1 behavior presents a threat to the DRMP resi
1 behavior presents a threat to the safety of others.

E N

The records indicate that staff continued to list the above as reasons for Ben and Ryan
remaining in segregation on the DRMPO6s, witho
whether the factors were still relevant. Frequently such reasons were provided on the

DRMP in direct contradiction to what was recorded in the Unit Logs, SRRA Logs and

C3MS records.

The DRMPs appear to be more of a box ticking exercise rather than a tool to ensure
that any real consideration was given on a regular basis as to whether Ben and Ryan

% Section 6(2) of the Youth Justice Administration Act 2016.
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410.

411.

412.

413.

414.

415.

416.

417.

418.

4109.

actually posed any threats to themselves, others or the order and security of the centre
and, as such, whether they should have remained in segregation on restricted regimes.

The department, in its response to my provisional report, disagreed with my view that
the DRMP is a 6box ticking exercisebo, submitt

The DRMP process reflects structured professional judgement at each of the three
employee levels involved in the decision making process (Behaviour Support Officers,
Supervisor and Deputy Manager). It is also required that each of these people be
independently satisfied that the course of action determined is appropriate as denoted by
their signatures.

My analysis of the records shows that Ben and Ryan remained segregated whenit
appeared that they were not at risk of harming others and when it appeared not to have
been necessary to preserve centre order and security.

The department, in its response to my provisional report, further submitted:

The department concedes that the DRMP process undertaken by staff at the time under
review may not have been adequately or consistently reflected by staff on the DRMP
form, or in the related case noting to document the ongoing youth worker assessment:
Undertaken through interactions with the resident to establish rapport and determine risk
levels for returning to standard unit routines.

| acknowledge that the department has since implemented a more rigorous assessment

of risk review process. However, irrespective of the DRMP process, | do not consider

that the records show thatBenand Ryanb s behavi our al ways present
themselves or others, yet they remained segregated for prolonged periods of time. A
thorough analysis of the recor dsouswasoften t hat B
as a direct result of prolonged periods of isolation.

In my view, the prolonged periods of isolation and segregation of Ben and Ryanwere,
in effect, punitive.

Regulation 7(3)(a) of the Youth Justice Administration Regulations provides that
segregating a resident of a training centre must not be used to punish the resident.

The Charter of Rights states that young people detained in training centres will not be
punished unfairly and will never be isolated from other young people as a punishment.

Segregating a young person as a form of punishment is also contrary to international
human rights, including the Havana Rules, the CAT and the Mandela Rules.

In my view, the segregation frequently appeared to be punitive rather than preventative,

and was often used without regard to its effect on Ben and Ryan. | do not consider that

the evidence establishes that:

1 Ben and Ryan needed to be isolated or segregated from other residents to
protect their own personal safety

1 Ben and Ryanés ongoing behavior always pr es
others throughout the periods that they were isolated or segregated

T other reasonable de-escalation actions had been attempted

| their isolation or segregation for such long periods of time was necessary to
maintain order in the centre or to preserve the security of the centre.

Rather, the evidence suggestst hat segregation was used to pur
bad behaviour, with unreasonable restrictions and frequent examples of there being no
changes to their segregation and regimes for long periods of time despite records of
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good behaviour. For example, it is clear that a decision was made that Ben would not
be transitioned back to the normal routine of the centre at all, despite his good
behaviour. Further, the following observation was recorded after the rooftop incident:

éthe Guardian was also contacted and advised th
restrictive routines following the incident. This was a proactive approach regarding
possible complaints that residents involved may make post incident.

420. As such, a decision had already been made that those residents involved in the rooftop
incident would be @dtarcieadt iome Orexu triemrmed §, rwi t h ot
given to the prescribed circumstances which permit the segregation of young people.>®

421. | consider that the evidence shows that segregation and rationing of basic things such
as phone calls and visits was used punitively in relation to Ben and Ryan. Professor
James Ogloff wrote:

Rationing of basic things ie phone calls, visits, reading materials and other forms of
entertainment cannot be justified under the terms of administrative segregation, as
rationing is undoubtedly punitive rather than custodial.®’

422. | address this issue further later in my report.

423. Regulation 7(4)(a) of the Youth Justice Administration Regulations provides that, if a
resident is segregated from other residents of the centre, the segregation must not
continue for longer than is reasonably necessary in the circumstances.

424. | consider that Ben and Ryan being segregated for periods of 25 days (in the case of
Ben) and 18 days (in the case of Ryan), with limited use of other therapeutic
interventions, was longer than was reasonably necessary in the circumstances.

425. Regulation 7(4)(b) of the Youth Justice Administration Regulations provides that, if a
resident is segregated from other residents of the centre, the resident must not be
prevented from having contact with other residents of the centre for more than 22 hours
in any 24 hour period unless such contact would be detrimental to the wellbeing of the
resident or other residents.

426. | do not consider that the records provide evidence to support that Ben or Ryan having
such contact with other residents of the centre would have been detrimental to their
wellbeing, or to the wellbeing of other residents. Rather, it is clear from the records that
securing Ben and Ryan in their rooms and preventing them from having contact with
other residents of the centre for more than 22 hours a day was detrimental to their
wellbeing.

427. The records clearly show that Ben and Ryan made threats to staff, and acted in a way
that suggested they were in a heightened state, in response to extended periods of
segregation. It appears to me reasonably fore
and boredom would have resulted in difficult behaviours.

428. The Victorian Commission for Children and Young People, in its recent inquiry into the
use of isolation, separation and lockdowns in the Victorian youth justice system, stated
t hat 6i s ol adunddorbe iheffextivebt@neanage difficult behaviour, and can

% Regulation 7 of the Youth Justice Administration Regulations.
S Ogloff, Professor James, 6Review of Ment al Health and Psychosoci
Envi r on me nred$obJustice Health &Corrections Victoria, September 2008, 22.
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i nstead ex%FEwrtbladgre, itawng people reported to t
confinement made them angr®y, anxious and desp

429. Ben and Ryan expressed their anger and frustrations at prolonged periods of
segregation and isolation, and Ben was clearly extremely frustrated that he was
segregated for such a long period of time and that it was open-ended. It is not
unreasonable to believe that this may have exacerbated the effects of his segregation.

430. In submission to the Victorian Inquiry into youth justice centres, the Royal Australian
and New Zealand College of Psychiatry submitted:

Punitive approaches to the management of youth justice services, however, are unlikely
to resolve the behavioral issues of detainees; instead, they serve to reinforce the sense of
mistrust experienced by many children and young people in custody. Without a trauma-
informed approach to the management of youth justice centre, at-risk children and young
people will continue to face significant obstacles in their paths to recovery and
rehabilitation, and staff in youth detention centre will continue to face significant difficulties
in managing children and young people in their care.®°

431. My view is that, contrary to regulation 7 of the Youth Justice Administration
Regulations, Ben and Ryan were prevented from having contact with other residents of
the centre for more than 22 hours in 24 hour periods, without it being sufficiently
established that such contact would have been detrimental to their wellbeing or to the
wellbeing of other residents.

432. | am also of the view that, contrary to regulation 7 of the Youth Justice Administration
Regulations, Ben and Ryan were segregated for longer than was reasonably necessary
in the circumstances.

433. My view is that Ben and Ryan were placed in solitary confinement, contrary to the
Mandela Rules and the Havana Rules, which strictly prohibit the use of solitary
confinement for children in detention.®?

434. International human rights instruments prohibit the solitary confinement of children.®?
The United Nations urges an O6absolute prohibi
prisoners and has declared that locking children up for 22 hours a day amounts to
cruel, inhuman or degrading treatment or even torture.

435. Furt her, any treatment that is O6cruel, i nhuma
Act.®® In my view, the treatment of securing Ben and Ryan in a room for more than 22
hours per day for 25 days (in the case of Ben) and 18 days(in the case of Ryan), was
cruel, inhuman and degrading.

436. | am particularly concerned by the length of time Ben and Ryan were held in isolation

and the departmentés failure to adequately <co
in placing Ben and Ryan in isolation and segregation for extended periods of time, the
department acted inconsistently with the chil
% Commi ssion for Children and Yo ulnggiy iRte thepubeeof isolatidnhsepardtmmaed Four Wal | s
lockdowns in the Victorian youth justice system, March 2017, p5.
5 |bid, pé.

€ parliament of Victoria, Legal and Social Issues Committee, Final Report, Inquiry into youth justice centres in Victoria, March
2018, page 93.

61 UN Standard Minimum Rules for the Treatment of Prisoners (the Mandela Rules), adopted by the UN Genreral Assembly
resolution 70/175, 17 December 2015, Annex, Rule 45(2); UN Rules for the Protection of Juveniles Deprived of their Liberty,
UN Doc A/RES/45/113, 14 December 1990, Rule 67.

62 For example, Havana Rule 67 and Mandela Rule 43.

8 Section 29 of the Youth Justice Administration Act 2016.
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437. | understand that, in some circumstances, the use of isolation of young people is
necessary to prevent harm to themselves, others and property. However, a young
person should only be placed in isolation as a last resort after every other option has
been exhausted, and then only for a short period of time while a more suitable plan is
developed and put in place.

438. In the case of Ben and Ryan, there appears to have been little regard for the legislative
and policy requirements. The records show that staff appeared to have given little
consideration to the gravity or impact prolonged periods of isolation may have been
having on Ben and Ryan. There is ho doubt that isolation has serious adverse effects
for prisoners, and even more so for young people, especially those who have mental
health issues. In 2015, the United Nations Special Rapporteur called for States to
prohibit solitary confinement of any duration and for any purpose.®

439. 1 al so consider that Ben and Ryands DRMPs wer
reviewed, and that the permission of &6dynamic

scope for the possibility of too much flexibility.

440. 1 am particularly concerned at the department

treatment of Ben and Ryan at the AYTC. The CE advised my investigation on two
occasions that the AYTCOSs motperidds dyd na idehtifyt
any non-compliances with the Isolation or Segregation Operational Orders in relation to
Ben or Ryan. My investigation has found significant non-compliances with the Isolation
and Segregation Operational Orders. | am not suggesting any impropriety or
dishonesty on the part of the CE. Rather, it is clear to me that the record keeping and
oversight at the AYTC are not sufficient to determine whether the Operational Orders
are being complied with.

441. | consider that the burden of proof must always be on the department to show that the
placement in isolation is justified. The department has not satisfied me that the isolation
of Ben and Ryan was justified in the circumstances.

442. Gi ven t he impact of sol it arhegalthepartictilaripteeine n
mental health, the consequences of these shortfalls are significant. The impact of
solitary confinement on peoplebs health
documented in numerous studies. The impacts have been recorded to include
increases in stress, anxiety, depression, self-harm, reduced attention span, poor
memory and concentration, psychosis, hypersensitivity to noises and smells, post-
traumatic stress disorder, drug use and future criminal activity.®® The damaging effects
of prolonged periods in isolation is even greater in young people than adults, and may
cause irreversible damage.®®

6 United Nations Special Rapporteur, United Nations Report of the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Juan E. Mendez, 5 March 2015, para 84.

% See,forexampl e: Schetzer, Alana, 6Could you cope with soli
6Children in Isolation: The Solitary Confinement of You
James, ORevitkevalotfh Memd aRsychosoci al Needs of Prisoners

Justice Health &Corrections Victoria, September 2008.
%  United Nations, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
Juan E. Mendez, 5 March 2015, para 32.
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CULTURAL SUPPORTS

443. Section 3 of the Youth Justice Administration Act provides the objects and guiding
principles of the Act, including that the department is to have regard to the particular
needs and circumstances relevant to a youthoés
background.

444, The department is also required to adhere to
YouthJusti ce Principlebo.

445. Regulation 7 of the Youth Justice Administration Regulations provides that when an
Aboriginal resident is segregated, the manager of the centre must ensure that an
Aboriginal person who can provide the resident with cultural support is informed of the
segregation as soon as reasonably practicable. This is reflected in the 3.1.2.1 of the
Segregation Operational Order, which provides that the Duty Supervisor must ensure
that, if the resident is Aboriginal, the AYTC Cultural Advisor is notified of the
segregation, as soon as reasonably practicable.

446. The Segregation Operational Order provides that it is the responsibility of the AYTC
Cultural Advisor to:
| meet with Aboriginal or Torres Strait Islander residents as soon as practicable
following notification to provide cultural support, assess their emotional wellbeing
and determine whether additional supports are required
1 contribute to the assessment of the cultural impact of the implementation and
ongoing use of any segregation routine, and

| ensure any pertinent cultural information ar
wellbeing is communicated to the Case Coordinator and a case note is recoded
on C3MS.

447. Ryanods first period of segregation commenced
34 days. A Cultural Advisor met with Ryan on the afternoon of 19 January 2018. Given
that Ryan did not transfer to Frangipani Unit until 21:40 on 17 January 2017, | do not
consider that the delay in the Cultural Advisor meeting with Ryan was unreasonable.

448. A Case Note created by the Cultural Advisor of his visit to Ryan on 19 January 2017
recorded that O6due to [Ryands] current regi me
speak with [Ryan] through room cuff trapé6. I n
and inappropriate. In the circumstances, Ryan ought to have been able to have
unfettered contact with the Cultural Advisor.

449. The Case Note of the Cultur al Advisorodos visit
following:

[Ryan] stated that he is doingok. [Ryan]st at ed t hat he fAneeded to do
noone was | istening to usodé. [Ryan] stated that s
and us by constantly |l ocking us down. o [Ryan] w
were Al ockingonusasdowen gaost shoack to the wunit arour
that no one was listening to the [sic] about this and no one was believing them. [Ryan]

stated that he raised this with a supervisor and [Ryan] felt he was not believed.

CA spoke with [Ryanjlabout this and that he hadndét spoken t
first the CA had heard about this. CA stated that [Ryan] could have asked for the CA at

anytime. CA reiterated a number of positive things about [Ryan] including: recent

behaviourinthecentre has been good, CA hasndédt heard anyt:t
recent time he spent out of AYTC has been over a month which is a real positive. CA

spoke to [Ryan] about the incident and that there were other ways of being heard and
resolving these issues.[Ryan] stated that he was fisorry but |
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[Ryan] was observed by CA, through this conversation to have lowered his head and
reflective of the incident.

CA asked about [Ryands] recent commes€e®.th
t

[ Ryan] stated fAthatodés right | want to go
about this with [Ryan]. [Ryan] stated he has heard stories but they are just that and staff is
trying to scare us. CA st at e dsonfelrghalwayd noev er
matter how small 6. [Ryan] was observed by

A
[ Ryan] stated dAwell after this and what we d
a

now not much | can doo. Cdmethihgyduameakd td ymakeithec a n
decision and turn things around, do the right thing show the staff you can be trusted and
play the game you know what is required.o

thing. o

CA stated he would come and see [Ryan] tomorrow

450. There is no record that the Cultural Advisor visited Ryan the following day.

451. An Aboriginal Consultant from the Child & Adolescent Mental Health Service (CAMHS),
met with Ryan on 1 February 2017. The following Case Note of the visit was recorded:

On Observation [Ryan] seemed distressed, uneasy, discussed how [Ryan] was going, he
had raised concern about his sl eeping habi
which he believes is effecting him during the day in regards to his behaviour, feeling of
stress, frustration, he had asked for some medication, and wishes to see medical staff to
assist with sleeping issue, also went on to say he is distressed about being in Frangipani
and the regime, explaining that he would like to go back to the unit he was in before so he
can move about more freely. General discussion about family also his birthday which was
today.., and asked how he felt about it, he said he was distressed about having to have it
in the centre and wished he was with family. Distressed and concerned with up and
coming court matters and turning 18 how this may effect sentencing and where he will be
sent (Yatala/Training Centre).

Ask [Ryan] if he wished to have regular talked with me weekly, he is happy to do so.

ONGOING MANAGEMENT RECOMMENDATIONS
9 Aboriginal CAHMS Consultants to have regular contact weekly
1 Refer to CAMHS Clinician for therapeutic sessions

SUPPORT / OBSERVATIONS FROM UNIT STAFF
Continue as is

FOLLOW UP / NEXT CONTACT
Wednesday 8/2/2017

452. Ryan was visited by the Cultural Advisor again on 7 February 2017. They met in the
courtyard. A Case Note of the visit recorded the following:

CA reiterated conversation ACCM had just had and reiterated that [Ryan] is doing really

well and is making great progress. [Ryan] stated that he is being locked down for 23
hoursadayand progression is taking too | ong.
This is taking way too long. We got on the roofs for a reason and that was because we
were being |locked down for too |l ong and no
just want to go to Yatala, ités better tha
more detail reiterating previous conversations regarding this matter with [Ryan]. CA asked

y s
Cc

[ Ryan
was so close to gettiengy opuh aksneo w2 .whCaAt 6sst arteeqdu ifrseed
ito CA stated Ayou are a strong, proud, smart

ts S

w a
n t

A

a

[ Ryan] if he wants to go to thke ddnonbdt bystkEmdoo

l'i ke | have any choice, | really dondt wan

Unit staff ended visit due to unit regi meé

t to
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453. Given the above, it appears that during the 48 days Ryan spent in segregation, he met
with the Cultural Advisor twice, and with the CAMHS Aboriginal Consultant once. | note
that none of these visits are recorded in the Visitor Logs provided to my investigation.

454. | do not consider that the department adhered to the Aboriginal and Torres Strait
Islander Youth Justice Principle, in that it only facilitated two visits for Ryan with the
Cultural Advisor during the periods of segregation and failed to consider Ry a n 6 s
individual cultural identity.

455, Culturally appropriate youth justice services for Aboriginal young people in AYTC are
crucial. As stated in the final report of the Royal Commission into the Protection and
Detention of Children in the Northern Territory:

All children and young people have the right to be safe, to be treated humanely, and to
grow up in an environment where they can develop to their maximum potential. Aboriginal
children and young people also have the right to practise their culture and the right to
receive special protection measures to address the specific vulnerabilities they face.”

456. | see no evidence that the department gave any consideration to such cultural
considerations in regard to Ryandés periods of

457. For example, the evidence does not demonstrate that the department sufficiently
considered whether it was appropriate for it to involve family, significant persons and
community as participants in assessment, case planning and decision-making for
Ryan. As such, my view is that the department acted contrary to part (d) of the
Aboriginal and Torres Strait Islander Youth Justice Principle.

458. Further, | note that the Segregation Operational Order states:

It is recognised that the history of removal of Aboriginal children from their families
continues to have impact on children and young people in detention, their families and
grandparents. The impact that detention and segregation can have, including feelings of
shame and guilt, may therefore have additional cultural significance. Specific health and
case management considerations of Aboriginal or Torres Strait Islander residents must be
considered.

459. | have insufficient evidence to satisfy me that the department gave any consideration to
any specific health and case management considerations of Ryan as an Aboriginal
youth and, as such, my view is that it acted in breach of the Segregation Operational
Order.

460. | have insufficient evidence to satisfy me that the department had regard to the
particular cultural needs of Ryan as an Aboriginal youth and, as such, my view is that it
acted in breach of section 3(3) of the Youth Justice Administration Act.

461. | also note with concern the shortcomings of the DRMP in relation to cultural
considerations.

462. Ryanoés first DRMP, dated 17 January 2017, for
ON/ A6 under the heading 6Cultural Considerat:i
recorded o6identifies as Aboriginal 6.

h e aidf ehdcketl Brsuree r r al s/

463. The DRMP contain a se i on
This box was checked

ct
referrals are actioned©6.

7 Northern Territory, Royal Commission into the Protection and Detention of Children in the Northern Territory, Final Report
(2017) Chapter 5, page 196.
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On the DRMPs on which the box was checked there was no record of any referrals
being actioned, except for the two occasions when the Cultural Advisor visited Ryan
and the one occasion when the CAMHS Aboriginal Consultant visited him.

464. Given this, it appears to me that the DRMP is treated as merely an administrative
checklist by AYTC staff and that it fails to alert staff to the requirement for cultural
considerations.

465. The CE has acknowledged the shortcomings of the DRMP in relation to cultural
considerations. An attachment to his letter to me dated 6 Sept 2017 includes the
following statement:

While case notes (Attachment 4) provide evidence of cultural discussions between [Ryan]
and the AYTC Cultural Advisory, it is acknowledged that the attached DRMP forms
capture only minimal cultural considerations. This is a primary focus in the ongoing review
of the DRMP, which is expected to consider and record culture as a contributing factor to
incidents, and identify any required follow-up actions including, but not limited to:

o cultural welfare checks
0 ongoing cultural support
0 assessment for family connections

0 culturally specific program and activity referrals

466. 1 wel come the CEO0s commitment to addressing t
relation to cultural considerations.

467. | also note that The Aboriginal and Torres Strait Islander Youth Justice Principle
includes that the Department actively recruits and supports the retention of Aboriginal
and Torres Strait Islander staff. | am not aware of any processes, policies or procedures
in place to retain Aboriginal and Torres Strait Islander staff in the AYTC. | consider that
this is an important step to assist in the rehabilitative function of the youth justice
system. Whilst | am of the view that the department should have facilitated more
regular visits for Ryan from a cultural advisor, | also consider it should do all it can to
ensure that there is Aboriginal and Torres Strait Islander staff employed in the centre to
interact with the young people on a daily basis.

468. | note that the department, in response to my provisional report, has acknowledged the
struggles it has had to attract and retain Aboriginal and Torres Strait Islander staff and |
welcometheCE6s commit ment to addressing this issuid
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ACCESS TO EDUCATION

469.

470.

471.

472.

473.

474,

475.

476.

a477.

478.

Section 25 of the Youth Justice Administration Act provides that the CE has an
absolute discretion to establish a regime for the provision of education and training to a
young person in detention, as he sees fit.

Section 27 of the Youth Justice Administration Act provides that the CE must, as much
as reasonably practicable, encourage a resident of a training centre who is a child of

compulsory school age or a child of compulsory education age to continue or otherwise
further his or her school education or vocational or other training (as the case requires).

A child of compulsory school age is defined in section 4 to mean a child of or above the
age of 6 years but under the age of 16 years. A child of compulsory education age
means a person who is 16 years of age.

Given that Ben and Ryan were not of compulsory school or education age at the time of
their segregation periods, the department was not required under the Youth Justice
Administration Act to provide them with educational or vocational training.5®

However, access to education or vocational training is a fundamental human right for all
prisoners, and particularly for young people in detention. The United Nations has

reported that O6access to education is a
| i b¥beégyduse det en tdisopt prepdratianfodaduthoed and the full
realization of a childés potential 6.

The Mandela Rules and Havana Rules provide for mandatory education for young
people in detention,”® and CROC and ICESCR state that parties must recognise the
rights of the child to education, and that such education should be directed to the
devel opment of the childés personality,
fullest potential.”

Further, and notwithstanding sections 25 and 27 of the Youth Justice Administration
Act, the right to education or vocational training is reflected in the Charter of Rights,
which provides that young people detained in training centres have the right to
participate in activities and programs that help their rehabilitation, continue their
education, or to do training to learn useful skills for work.

Section 3 of the Youth Justice Administration Act sets out the objects and principles of
the Act, including that facilities and programs developed for the care, rehabilitation,
detention, training, therapeutic treatment or other treatment of youths should be
individually designed as much as reasonably practicable to promote the educational
and vocational training needs of the youth.

Regulation 7 of the Youth Justice Administration Regulations provide that, as far as
reasonably practicable and unless it is unsafe to do so, a segregated resident should
maintain their access to education and rehabilitative services, in accordance with the
case plan prepared for the resident. This is also reflected in the Segregation
Operational Order.

The CE recognises the importance of education for the young people in AYTC. In his
letter to me dated 13 June 2017 he stated:

% Pursuant to sections 25 and 27 of the Youth Justice Administration Act 2016.

8 United Nations, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
Juan E. Mendez, 5 March 2015, para 29.

7 Mandela Rule 104. Havana Rule 38.

I CROC Arts 29 and 30. ICESCR Art13.
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479.

480.

481.

éAccess to education for all r e sDephenmentfor of t he A
Education and Child Development provide onsite education through the Youth Education

Centre (YEC). For those young people who are unable to attend the YEC, alternative

access to education is actively considered, for example through a teacher visiting the unit

and/or education materials. AYTC management continue to discuss improved access to
education for all residents through the AYTC Le

Notwithstanding the above, | see limited evidence of any planning for education or
vocational training for Ben or Ryan during their periods of segregation.

The DRMP is supposed to consider continued access to education. As the CE
submitted, in a letter dated 13 June 2017:

€ To support the appropriate and |l imited use of
Risk Management Plan (DRMP) be in place. The DRMP contains a requirement for
regul ar reviews, consideration of continued acc

This did not occur with Ben and Ryan, who had long periods of time where they were
not provided with access to any education and
provide them access to education, despite times of good behavior being recorded.

Bends access to education

482.

483.

484.

485.

486.

Bends |l etter of complaint to my Office include
6access to reasonable edufationd6 during his s

As Benbés first and second periods of segregat
have not considered whether he was provided access to education in these periods.

Bends third period of % &hgfirst DRMPifoothis pariacs f or 78
dated 17 January 2017, recorded the following:

. 7. School, Programs and Activities (checked = yes) MANDATORY SECTION

No attendance (i.e. unable to attend any school pro vi i

€ N gram or group activity, This ass
weekend ac(i\_.'utles accurring through period of the current DRE’JMP};? 4 eSsment elates (o any weekday or
Daily dynamic assessment of school, program, and/or group activity participation
School work in unit
Attend school

0O

Activities with group

O  Activities individual (criminogenic)

[0 Programs with group
Altend meals with transition unit [0 Programs individual (criminogenic)
Attend gym/pool/oval with transition unit [C1 Attend workshop (pre-approved by ARIG)

Attend recess with transition unit

Oo0o0Oo00 ®

On 1 February 2017, a Case Note recorded that
would be taken to ensure that he was O6provide
the first reference to the provision of any e
since 17 January 2017 when the segregation period started.

The next reference to education in Benobdés reco
psychologist made a Case Note that A had:

..developed the belief that staff were lying to him because he said he was told that a
teacher would visit him in frangipani Unit and that he would go to the gym, and these
things did not happen.

72 Letter to the Ombudsman dated 17 March 2017.
817 January 2017 to 5 April 2017.
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487.

488.

489.

490.

491.

492.

On 11 February 2017, a Case Note recorded tha
been removed as aiaeasal obnobhhfssbdbcompivever , t
consideration given to the provision of educa
stipulate that he was not to have any access to any school, programs or group
activities.
On 17 February 2017, the followingn ot e was added to Bendés DRMP:
Consider an exercise period in gymnasium. [Ben] must be handcuffed for the movement
to the gym and any other eternal movements. [Ben] not to associate with another unit or
attend education until he has successfully complied with three period [sic] of attendance
at the gym with a selected resident from € unit.
Ben O6successfully complieddéd with three period
21 and 23 February 2017, however, Bends DRMP
access to education.
On 23 February 2017, Ben was told that he would not be transitioning from the
Frangipani Unit. Given this, he requested that he be provided access to education.
On 24 February 2017, a staff member from the learning centre visited Ben during his
exercise period to give him some school work. This staff member was not a teacher.
The Unit Log recorded that Ben:
éo6became argumentative and told [the staff memb
itdés his right. [ Ben] said he hadgooffamdg t he Gua
smash this placeo. Al &m going to Yatala and | &d&m
fucked upo Al 6m not doing that worko. Staff tri
this. He was also informed that his extra exercise time in the moming may be cancelled.
[ Ben] said Al donét fucking careébo
A Case Note recorded the following account of the events:
Second exercise [Ben] was visited by [é] from E
work for him, which he had requested. [Ben] became ang r vy , and rude with [ é]
he was demanding a teacher as well. [Ben] also began that he was doing that shit. [Ben]
then said | have done that already. [ ] said sh
him. [Ben] was still demanding a teacher as it was his right. Staff attempted to explain that
there were no teachers to come down. Ben said,
il dm gonna be bad againo
ildm gonna go off and smash this placebo
fildm going to Yatala and I &m gonna go out with
AiThis place is fucked upo
il dm doing that workoé

493. At 4:47pm on 27 February 2017, a Case Note recorded:

€ Ben] said he has called the Office of the Guardian and spoken with an advocate he
feels he is being denied access to his education. He reported being brought worksheets
thatwer e irrelevant to completing his SACEé®S

494. At 5:30pm on 27 February 2017, a Case Note recorded:

This afternoon [Ben] requested to speak with Accommodation Manager, [Ben] was
enquiring about his future transition plans and his inability to attend the learning centre,
[Ben] was informed that every effort had been made to assist him, but his behaviour
constantly let him down.
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When informed he was given opportunity to attend the gym in the morning to exercise he
responded that is bullshit and when reminded that he was issued with learning material to
get him started on his education goals, he resp

495. On 28 February 2017, a Case Note recorded:

Late yesterday afternoon [Ben] spoke to me in regards to being very bored and about his
education.

[Ben] appeared very frustrated and annoyed whilst talking to me.

| did remind [Ben] about his behaviour towards [the staff member from the learning centre]
when she went to speak with him and give him modules that he needs to do to obtain his
certificates that he was very rude and abusive. [Ben] said because it is fucked he wanted
to go to school not do school work in the unit. | said well at this stage that is what is going
to happen and went into some of his behaviour that has placed him in Frangipani.

496. On 4 March 2017, Benbés DRMP was amended to in

[Ben] no longer requires a room with a cuff trap. [Ben] may be given extra or extended
exercise periods to reward positive behaviour. This is to occur as [Ben] is unable to be
transferred to another unit. The manner in which the extra time and amount of time given
is to occur at the discretion of unit staff, depending upon operational requirements and

[ Benbs] behaviour.

497. Despite good behaviour, it appears from the records that there was no further
consideration given to the provision of education to Ben, until 9 March 2017, when his
DRMP was amended and the box marked 6éschool w
a note on the DRMP records the following, with no reference made to education:

Due to [Bends] extended stay dwilbdpermittegli pani t he
alongside his structured routine if behaviour is maintained [assessed by staff daily]
1. Monday & Thursdays 1pm-2pm exercise program in unit recreation area with
programs staff.
2. Radio issued daily between 12 midday til 10:30pm.
3. Games room/ X-Box i Times at staff discretion and staff to follow individual
association restrictions based on staff / BSO consultation.
4.  AM phone calls permitted.

498. The box marked 6school work in unitdé remained
DRMP was revised and this box was no longer checked. No explanation was recorded
as to why this box was no longer checked. In any event, during the period when the
DRMP permitted school work in the unit there is no evidence that Ben was provided
any.

499. It appears to me that because Ben was given the opportunity to do some worksheets on
24 February 2017 and that he refused these, the staff took the positionthat Ben had
been offered education and had acted unreasonably in refusing it and therefore should
not be offered any more.

500. 1 note that a Progress Report by the Case Coordinator, dated 9 March 2017, recorded:

éUnfortunately whilst in detention and at AYTC
behavioural management plans due to recurring poor behaviour. [Ben] has struggled with

his participation in education programming within the school setting because of

behavioural issues. He has chosen not to study independently within the Frangipani Unit

because he feels it is unjust for AYTC not to provide him with the opportunity to study

SACE topics with the mainstream popul ati oné

501. Further, a Case Note on 16 March 2017 recorded:



Page 97

502.

503.

504.

505.

506.

507.

[ Ben] advised that the | earning centre had supp
already discussed. [Ben] informed staff that he did not want it and would flush it down the
toilet if it was providedé

Benbs engagement i n edaonddnsideiofadetentiob, wds extreamely s i d

limited. A Case Plan Review dated 27 March 2017 recorded:

[ Benbés] engagement in education at
issues. Due to safety concerns, [Ben] had to complete worksheet modules independently
t was a fiwast

which he di sapproved of,

stating i

SACE in mainstream schooling.

Further, an emailfromBend6s Case Manager on 28

[ Benbds]

t he

Mar ch

[Ben] has completed some educational worksheets whilst in custody, however was
reluctant to engage due to ongoing behavioural issues and wanting to attend mainstream

school.

| consider that a staff member giving Ben some worksheets was not a reasonable or

adequate provision of education. GivenBend s backgr ound
his lack of engagement with education, | do not consider that giving him some

worksheets which he did not think would assist him to progress towards anything
meaningful, without providing a teacher to assist him, was sufficient. In my view, it was

unreasonable in the circumstances, givenBen6s educati onal

AYTC was

educat i on spoiadicchaving notattehdgd sbhaosfor pears. n

2017

in relation

history,

would have been able to self-manage completing worksheets without the assistance of

a teacher.

There is no record of any education being provided to Ben in his room, or of any
vocational training during his third period of segregation, aside from the staff member
giving him some worksheets during his exercise period on 24 February 2017 and the
Unit Log recording that he attend
only recording of Ben being provided any vocational training during this 78 day period
of segregation.

ed a

On 27 March 2017, a Case Plan Review was completed for Ben (the review). The

original Cas e Pl anBen]te activel\deaghge avithgdueationa s f [
AYTCO. The review recorded that the goal was
under the heading 6action takenbod:

[ Benbés] engagement in education at the AYTC was

issues. Due to safety concerns, [Ben] had to complete worksheet modules independently

which he disapproved of, stating it was a fAwast

SACE in mainstream schooling.

owor k

InotethatBens cored a high |l evel for intervention
empl oymentd in a Victorian Offend
recorded the following assessment of Ben :

5.

5.1
52
5.3
5.4
5.5

EDUCATION, TRAINING & EMPLOYMENT (5 items)

Not participating in education, training or employment
Left scheol early (before 15 years old)
Low academic achievement
Truancy in client's last school year
Serious disruptive behaviour at school
EDUCATION, TRAINING & EMPLOYMENT TOTAL

i ng

Yes

Yes

Yes

Yes

Yes

Needs

r

P

n

€
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508.

509.

510.

Despite this, Ben was transferred to the adult system on 4 April 2017 with the
department having only offered education to Ben once in the previous 78 days he spent
in segregation.

The CE advised methatBenwas 6éof fered educationasite resourc
Yout h Education Centre, within th@Howevgr,abi | iti e
do not consider that he was offered sufficient educational resources, or that the
management plans (DRMPs) gave sufficient weight or consideration to the provision of
education or vocational training for Ben.
Ryandés access to education
| am also of the view that Ryan was not provided sufficient access to education or
vocational training.
Ryands |l etter of complaint to my rmothifigitoce i ncl u

511.

512.

513.

514.

515.

516.

l ook forward to and was depresseddé having bee
and no indication when he would be provided with any education.”

AsRyanbs third and fourth periods of segregatior
have not considered whether he was provided access to education in these periods.

Ryanbs first period of s’@The fiesyDRMP forthispesicd, f or 34 d
dated 17 January 2017, recorded the following:

= 7. School; Programs and Activities (checked = yes) MANDATORY SECTION

No attendance (i.e. unable to attend any school, program or group activity, Thi
ce ( ¢ N . This assessme
weekend activities accurring through period of the current D!gMPf Y et TEIEISS 1o any weelksey or

Daily dynamic assessment of school, program, andfor group activily participation
School work in unit

Attend school

Aftend recess with transition unit

0

Activities with group

O Activities individual (criminogenic)

[J  Programs with group
Attend meals with transition unit [0 Programs individual {criminogenic)
Aftend gym/poolloval with transition unit O Atiend workshop (pre-approved by ARIG)

O000o0 =

On 1 February 2017, a Case Note recorded:

[Ryan] was told that incremental steps will be taken to ensure he is provided with
stimulation and education.

[Ryan] was advised that education is being explored (in unit) on Thursday, and gym
access will be provided.

Despite this, and numerous records of good behaviour, this section of Ryan6 s DR MP
remained as above until, as a result of good behaviour, it was changed on 6 February
2017 to include that he could attend the gym. There were no amendments to include

any provision for any access to education.

Despite gym access going well, no consideration of the provision of education was
recorded until 13 February 2017, when Ryané s RMP was reviewed to permit him to
attend one education session per day 6dynamic

™ Letter to the Ombudsman dated 30 March 2017.
s Letter to the Ombudsman dated 9 February 2017.
7617 January 2017 to 20 February 2017.
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[Ryan] will continue to transition to Kangaroo Paw. [Ryan] will attend 1 (one) session at
education per day. Behaviour Support Officers, Duty Supervisor and Education Staff will
assess which sessions this will be on a daily basis. [Ryan] will NOT walk with the unit to
or from education. [Ryan] will have dinner with Kangaroo paw and conduct a chore, if
possible.

517.0n 14 February 2017 Ryands DRMP was amended t

7. School, Programs and Activities (checked = yes) MANDATORY SECTION

No attendangg (i.e. unable to attend any school, program or group acivity. This assessment relates to any weekday or
weekend activities occurring through period of the current DRMP).

Daily dynamic assessment of school, pragram, and/or group activity participation
School work in unit

Attend school

Attend recess with transition unit
Attend meals with transition unit
Attend gym/pool with transition unit

3

Activities with group

Activities individual {criminogenic)
Programs with group

Programs individual (criminogenic)
Aftend workshop (pre-approved by ARIG)

HRORO
ORERHE

518. Following this amendment, the documents provided to my investigation record that
Ryan was away from the Frangipani Unit to attend the education centre for 30 minutes
on 14 February 2017, 70 minutes on 15 February 2017 and 80 minutes on 16 February
2017.

519. There is no record of any education being provided to Ryan in his room, or of any
vocational training during his first period of segregation.

520. Gi ven t he abov drstpeliadofisegggativy d 34 @ay/s he was provided
a total of 180 minutes of access to education.

521. Ryanbs second period of s €'gnedigt®RNPdanthisveersod, f or 12
dated 24 February 2017, recorded the following:

. 7. School, Programs and Activities (checked = yes) MANDATORY SECTION

o oo, unable toatend any sehool p Gtont DRMP, e Seeessmentreates to any weekday or
] Daily dynamic assessment of school, program, and/or group activity participation
[3  School work in unit [ Activities with group
1 Attend school O Activities individual (criminogenic)
[0  Attend recess with transition unit [0 Programs with group
[0  Attend meals with transition unit [0 Programs individual (criminogenic)
[l Attend gym/pool/oval with transition unit [C1 Attend workshop (pre-approved by ARIG)
522. This remained wuntil 3 March 2017 when Ryanoés
dynamic assessment of school, program, and/ or

523. Following this amendment, the documents provided to my investigation record that
Ryan was away from the Frangipani Unit to attend the education centre for 45 minutes
on 7 March 2017 and 58 minutes on 8 march 2017.

524. Gi ven t he ab ov secondpenod of segrdggtianrofdl? days he was
provided a total of 103 minutes of access to education.

525. There is no record of any education being provided to Ryan in his room, or of any
vocational training during his second period of segregation.

526. 1 note that a Custodial Remand Assessment was done by DCS on 1 March 2017, which
recorded the following:

" 24 February 2017 to 8 March 2017.
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Whil e [Ryan] was a resident at AYTC in November
Services Pathways Coordinator advised that [Ryan] was interested in the area of Building

and Construction; however he was not workshop-approved during much of 2016 due to
security concerns related to his previous invol
participation in YEC classes was reported to be inconsistent; however is [sic] was also

reported that he made progress over the past two terms of 2016.

[Ryan] has expressed an interest in working in hospitality.

é

Intervention targets:

Education/training i For [Ryan] to gain workshop approval so that he can take advantage

of the training opportunities at the YEC.

527. ltis disheartening to see the lack of focus on providing Ryan with educational or
vocational training during his extended period of segregation.

528. An advocate for Ryan advised my Investigating Officer thatin March 2017 Ryan had
told her that that one of the reasons he wished to transfer to the adult prison system
was that he would have more education opportunities there.

529. Whilst | acknowledge that the CE has an absolute discretion in the establishing of a
regime for the provision of education and training to a young person in detention, as he
sees fit, investing in helping vulnerable young people to stay engaged, or to re-engage,
in education and vocational training should be a priority of the youth justice system.

530. The time in custody could have been used as an opportunity to, at the least, attempt to
provide Ben and Ryan with education or vocational skills. | consider that, in failing to do
so, the youth justice system failed Ben and Ryan. A Custodial Remand Assessment
dated 5 January 2017 recorded:

In the community [Ben] has not attended education for an extended period due to him
being in custody for 1 year and 9 months with a short period in the community.

531. Pursuant to Regulation 7 of the Youth Justice Administration Regulations, and the
Segregation Operational Order, Ben and Ryan had the right to participate in activities
and programs that would have helped their rehabilitation, to continue their education, or
do training to learn useful skills for work, as far as reasonably practicable and unless it
was unsafe to do so.

532. 1 consider that the records show that Ben and Ryan were denied education at times
when:
1 there were no apparent security risks
1 Ben and Ryan had maintained good behavior, and
1 there were no valid reasons recorded as to why Ben and Ryan could not have
attended the learning centre.

533. Further, even if there were valid security concerns about Ben or Ryan attending the
learning centre, they could have been provided access to adequate educational
opportunities in the Frangipani Unit.

534. Given the above, | consider that the withholding of access to education and vocational
training during prolonged periods of segregation was in contravention of:
| Ben and Ryanoés rightightsunder the Charter of
T Regulation 7 of the Youth Justice Administration Regulations, and
1 the Segregation Operational Order.

535. My view is that, in failing to provide Ben and Ryan with sufficient education or
vocational training, the department acted in a manner that was unreasonable.
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536. The department, in its response to my provisional report, conceded that it could have
made O0further attempts to engage these reside

proposed improvements. | further discuss the proposed improvements later in this
report.
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ACCESS TO EXERCISE

537.

538.

539.

540.

541.

542.

543.

544,

545.

546.

547.

Section 25 of the Youth Justice Administration Act provides that the CE has an
absolute discretion to establish a regime for recreation, contact with other young people
or any aspect of the day-to-day life of young people in detention as he sees fit.

Access to exercise and stimulation, however, is a fundamental human right for all

prisoners, and particularly so for young people in detention. The United Nations has

reported that young people in detention should be provided with a full programme of
purposefulout-of-c el | activities, and that O6this incl uct
hours every day in the open air, and preferab

Further, the Havana Rules state:

47.  Every juvenile should have the right to a suitable amount of time for daily free
exercise, in the open air whenever weather permits, during which time appropriate
recreational and physical training should normally be provided. Adequate space,
install ations and equi pment should be provid

Notwithstanding section 25 of the Youth Justice Administration Act, the right to exercise
is reflected in the Charter of Rights, which provides that young people detained in
training centres have the right to get exercise, and to go outside, every day.

Further, regulation 7(3)(d) of the Youth Justice Administration Regulations, and the
Segregation Operational Order, provide that segregating a resident of a training centre
must not | imit the residentés access to regul

| understand that there are two exercise yards in the Frangipani Unit. My Officers
inspected one of the courtyards and described it as a bare, fully enclosed small area
with concrete floors and wire mesh walls and roof.

BenandRyands DRMPs at times during their periods
were permitted to exercise in the courtyard, and specified whether they were to be
handcuffed (either in front of them or behind their back).

Whilst it has been possible for me to determine that, during their periods of segregation,
Ben and Ryan spent limited time out of their rooms, | have not been able to determine
exactly how much exercise Ben and Ryan had. This is because when the Unit Logs and
SRRA Logs have recorded that Ben or Ryan were unsecured for exercise, it is evident
that the time was also used for them to make phone calls, have professional visits and
do chores.

It appears that there were no accurate records kept of when Ben or Ryan were
exercising. O6Exercise periodbd seems to be use
were out of their rooms, for whatever purpose
roomd but Beoor Ryamveete outside or able to exercise during that time.

I am, however, able to reasonably conclude that BenandRyand s access to regul
exercise periods was significantly limited by their segregation, for reasons | will now
explain.

There are numerous examples in the Unit Logs and SRRA Logs where it has been
recorded that Ben and Ryan were Ounsecured fo

8 United Nations, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
Juan E. Mendez, 5 March 2015, para 78.



Page 103

phone calls. | have only been able to determine this by cross referencing the Unit Logs
andt he SRRA Logs with Ben and Ryandés phone rec

548. It appears that the staff were of the view that, so long as Ben and Ryan were unsecured
from their rooms for periods of thirty minutes four times a day, this was satisfactory. For
example the following was recorded on the Unit Log on 1 February 2017:

[ Ben] kicking and banging on his door. Abusing
informed residents that if they continue they will lose 2" exercise to make a phone call.

549. Further, the UnitLogsfreque nt 'y record 6out of room for exe
br eak™oars téboout of room f&r chore and exercisebod.

550. Often professional visits occurred during the times that Ben and Ryan were out of their
rooms for exercise periods,®* and Ben and Ryan frequently met with centre staff during
these periods.®? This is acknowledged by the CE, in his letter dated 13 June 2017:

éO0On occasion, in consideration of individual Ci
as part of the time out of bedrooms for residents on restricted routines. However,

separate exercise periods are the preferred method, and practice improvement is being

progressed in this area. Now implemented, the DRMP and segregation and isolation

procedures are currently undergoing thorough reviewtoena bl e f urt her enhancem

551. Inits response to my provisional report, the department acknowledged that the term

6exercise periodd is used by staff to identif
does not fully clarify the breadth of activities undertaken by a resident during the that
time which could also include profhessional vi

department has advised of its commitment to address this issue in order to ensure that
6exer ci s areppearity and aredfor exercise6as opposed to free til

call s or recreati on, visits etcbo.

552. Ben and Ryanb6és exercise periods were not only
often limited by staff availability and lockdowns.

553. Lockdowns can occur due to the management of an incident, a threat within the unit or
the centre, or staffing issues. During a lockdown the young people are confined to their
rooms at times when they would otherwise be able to move freely and, as such,
lockdowns have the same effect as isolation and separation.®

554. The records show a lot of what appear to be unnecessary lockdowns, which resulted in
further confinement for Ben and Ryan and added to their anxiety at spending long
periods locked in their cells. An inquiry into youth justice centers in Victoria reported

®  For example, Unit Log, 17 March 2017.
80 For example, Unit Log, 15 January 2017.
8 For example:
1 on 20 February 2017, Ben was unsecured for a total of 148 minutes which included a professional visit
1 on 28 February 2017, Ben was unsecured for a total of 100 minutes which included a professional visit
1 on 30 January 2017, Ryan was unsecured for a total of 77 minutes which included a 25 minute professional visit
1 on 9 February 2017, Ryan was unsecured for a total of 136 minutes which included a 95 minute professional visit.
8 For example:
1 on 13 February 2017, Ben was unsecured for a total of 95 minutes which included a 25 minute meeting with his Case
Coordinator
1 on 8 February 2017, Ryan was unsecured for a total of 150 minutes which included a 67 minute meeting with AYTC staff
1 on 16 March 2017, Ryan was unsecured for a total of 128 minutes which included a 45 minute meeting with his Case
Coordinator.
85 Commission for Children and Young People, The same four walls: Inquiry into the use of isolation, separation and
lockdowns in the Victorian youth justice system, Commission for Children and Young People, Melbourne, 2017, page 77.
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t hat 6l ockdowns create or exacerbate tensions

when used excessvely or unfairly.o

555. | say that these lockdowns appeared to be unnecessary as, in my view, it appears that
an excessive number of staff were used to manage incidents. For example, during the
incident on 1 November 2017 when Ben was taken to the Frangipani Unit, it appears
from the CCTV that 15 officers attended to restrain Ben. In my view, it seems excessive
to require 15 officers to restrain one young person.

556. Further, it appears wrong to me that the Frangipani Unit, a secure unit, should be
locked down as a result of an incident occurring in another unit. That this does occur
seems to me to be as a result of inadequate numbers of staff.

557. The records included numerous examples of Ben and Ryan not having exercise
periods because of a lack of available staff due to incidents and lockdowns in the
centre, or for other reasons, such as staff meetings. For example:

1 the UnitLogon3March2 017 recorded that
staff being used to cover vVvisi

6exercise wil
t s
Ryandéds SRRA Log on 19 January 20
s e

1 7 records
centre, facilitation of exerci periods ma

1 the Unit Log on 21 January 2017rec or ds 6[ Ryan] secured due t
remain secured. No exercise session to proc

1 the Unit Log on 3 February 2017 records O6or
staff because of a meetingd

1 Benés SRRAR Fefproamary 2017 records 6éone good
to unavailability of BSO6s and Duty Supervi
second exercise period was not forthcoming.

558. It concerns me that when Ben and Ryan were given exercise periods, they were often
handcuffed and escorted by up to three staff members. The handcuff regime meant
that, at times, Ben and Ryan were in handcuffs whenever they were not in their cell,
which included when they were in the exercise yard.

559. Ben was handcuffed during all of his exercise periods for a total of ten days during his
periods of segregation. Ryan was handcuffed during his exercise periods on two days
during his periods of segregation. At times Ben and Ryan were handcuffed with their
hands behind their backs during their exercise periods.For exampl e, Benbds DR
dated 28 February 2017 noted:

[Ben] placed back on handcuffs for exercising periods. First exercise period will require

[Ben] to be handcuffed for the entire exercise period including phone calls. Second

exercise period will require [Ben] to be handcuffed in courtyard door secured and

handcuffs removed through handcuff trap door. Three staff present for application and

removal of handcuffs, two controlling [Benods] h
handcuffs through handcuff traps.

560. It would appear to me impossible for a person to exercise with their hands cuffed,
particularly when they were cuffed behind their backs. On 19 February 2017, a Case
Note on Ryandés records stated:

éwhen on ecowtyad istaffeare to nemain in courtyard due to resident being
handcuffed behind back, when resident is walking staff are to assist with physical escort.
When resident is seated staff can remove physical escort position.

84 Parliament of Victoria, Legal and Social Issues Committee, Final Report, Inquiry into youth justice centres in Victoria, March

2018, page 166.
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561. The Use of Mechanical Restraints Security Order states that the application of
mechanical restraint to an individual significantly impairs their balance and ability to
control trips and falls. | consider that, with the handcuff regimes, sufficient exercise
would not have been possible for Ben and Ryan.

562. The Segregation Operational Order further specifies that a resident subject to
segregation must have access to regular exercise periods for, at a minimum, 30
minutes duration in every three hour period. It further provides that exercise periods are
not required between the hours of 19:30 and 07:30, but that the final exercise period for
the day must occur at or after 19:00.

Bends access to exercise

563. From the records available to me, it was difficult for me to determine whether Ben had
access to a minimum of 30 minutes in every three hour period between 7:30 and 19:30
during his periods of segregation. This is because, as explained above, the records did
not always specify whether Ben was unsecured from his cell for exercise, chores, visits
or phone calls.

564. | am, however, confident, from my analysis of the Unit Logs, SRRA Logs, Case Notes,
Visitor Logs and Telephone Logs, that Ben did not have regular exercise periods of at
least 30 minutes in every three hour period between 7:30 and 19:30 on, at least, the
following days during his periods of segregation:

12 January 2017

13 January 2017

15 January 2017

16 January 2017

19 January 2017

20 January 2017

21 January 2017

22 January 2017

23 January 2017

24 January 2017

25 January 2017

26 January 2017

27 January 2017

28 January 2017

29 January 2017

30 January 2017

31 January 2017

3 February 2017

4 February 2017

5 February 2017

6 February 2017

7 February 2017

8 February 2017

9 February 2017

11 February 2017

12 February 2017

15 February 2017

16 February 2017

17 February 2017

19 February 2017

=4 =A-a-8-_8_0_0_0_9_2_2_08_0_9_9_92_9_92_9_9_9_-92_-9_-°2_-29_--4._-24_-4a.-4a.5-°
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565.

566.

20 February 2017
25 February 2017
26 February 2017
27 February 2017
28 February 2017
1 March 2017

2 March 2017

3 March 2017

4 March 2017

11 March 2017
13 March 2017
18 March 2017
19 March 2017
21 March 2017
25 March 2017

1 April 2017

3 April 2017.

A=A -_8-_8-_0_9_-2_9_92_4a8_4a_-9_9_-95_-2-2

Given this, Ben was not provided with regular access to exercise on at least 47 days. |
say 6at | eastd because it is I|likely that
being out of his room for recreation or exercise may well have been spent with him
having professional visits, phone calls or doing chores. | have only included dates

above where the records are clear that Ben did not have access to regular periods of
exercise (being of at least 30 minutes in each three hour period).

From the records available to me, it was also difficult for me to determine whether Ben
had a final exercise period for the day (of at least 30 minutes) at or after 19:00 during
his periods of segregation. However, | am confident, from my analysis of the Unit Logs,
SRRA Logs, Case Notes, Visitor Logs and Telephone Logs that Ben did not have an
exercise period (of at least 30 minutes) at or after 19:00 on, at least, the following days
during his periods of segregation:

15 January 2017

16 January 2017

19 January 2017

20 January 2017

21 January 2017

24 January 2017

27 January 2017

28 January 2017

29 January 2017

1 February 2017

3 February 2017

8 February 2017

13 February 2017

15 February 2017

18 February 2017

19 February 2017

20 February 2017

27 February 2017

28 February 2017

3 March 2017

5 March 2017

6 March 2017

7 March 2017

A A8 _8_9_9_-9_9_-9_-29_-92_-42_-42_-29_292_92_92_-92_29_-29_-2:-°

t

me
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567.

8 March 2017

9 March 2017

14 March 2017
15 March 2017
17 March 2017
19 March 2017
28 March 2017.

E N I ]

Given this, Ben was not provided with a final exercise period for the day at or after
19: 00 during his periods of segregation
likely that times that have been recorded on the Logs as Ben being out of hisroom for
recreation or exercise may well have been spent with him having professional visits,
phone calls or doing chores. | have only included dates above where the records are
clear that Ben did not have access to a final exercise period (of at least 30 minutes) for
the day at or after 19:00.

Ryands access to exercise

568.

569.

From the records available to me, it was also difficult for me to determine whether Ryan
had access to a minimum of 30 minutes exercise during in every three hour period
between 7:30 and 19:30 during his periods of segregation.

| am, however, confident from my analysis of the Unit Logs, SRRA Logs, Case Notes,
Visitor Logs and Telephone Logs, that Ryan did not have regular exercise periods of at
least 30 minutes in every three hour period between 7:30 and 19:30 on, at least, the
following days during his periods of segregation:
18 January 2017

19 January 2017

20 January 2017

21 January 2017

22 January 2017

23 January 2017

24 January 2017

25 January 2017

27 January 2017

28 January 2017

29 January 2017

30 January 2017

31 January 2017

1 February 2017

3 February 2017

4 February 2017

5 February 2017

7 February 2017

9 February 2017

10 February 2017

11 February 2017

12 February 2017

13 February 2017

14 February 2017

1 March 2017

3 March 2017

4 March 2017

=4 A -8_8_9_9_9_9_-92_-92_-92_-2_-92_-29_-9_-2_-92_929_29_9_-9_-°2_-°2_-2._--2°._-2°._-2

at
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1
1

5 March 2017
6 March 2017.

570. Given this, Ryan was not provided with regular access to exercise on at least 29 days. |

571.

572.

573.

say

6at | easto
Ryan being out of his room for recreation or exercise may well have been spent wih

because

it

i s

likely

t hat

him having professional visits, phone calls or doing chores. | have only included dates
above where the records are clear that Ryan did not have access to regular periods of

exercise (being of at least 30 minutes in each three hour period).

From the records available to me, it was also difficult for me to determine whether Ryan

had a final exercise period for the day (of at least 30 minutes) at or after 19:00 during

his periods of segregation. However, | am confident, from my analysis of the Unit Logs,

SRRA Logs, Case Notes, Visitor Logs and Telephone Logs that Ryan did not have an

exercise period (of at least 30 minutes) at or after 19:00 on, at least, the following days
during his periods of segregation:

=4 =48 -_8_0_9_-9_92_-9_92_-42_-9_20a_-2_-9_-92_-29_-2_-°_-2

Given this, Ryan was not provided with a final exercise period (of at least 30 minutes)

18 January 2017
20 January 2017
21 January 2017
22 January 2017
23 January 2017
26 January 2017
28 January 2017
29 January 2017
30 January 2017
31 January 2017
1 February 2017
4 February 2017
5 February 2017
7 February 2017
9 February 2017

11 February 2017
12 February 2017
13 February 2017

14 February 2017
6 March 2017.

for the day at or after 19:00 during his periods of segregation on at least 20 days. | say

6at

|l east 6

because it

being out of his room for recreation or exercise may well have been spent with him
having personal or professional visits, phone calls or doing chores.® | have only

included dates above where the records are clear that Ryan did not have access to a
final exercise period (of at least 30 minutes) for the day at or after 19:00.

Given the above, my view is that the department acted contrary to the Segregation
Operational Order in that Ben and Ryan were not always given access to regular

exercise periods for 30 minutes in every three hour period, and a final exercise period
consider
periods and other stimulation were limited, contrary to Regulation 7(3)(d) of the Youth

on

or after

19:

00. As

such,

Justice Administration Regulations and to the Segregation Operational Order.

8 For example, a Case Note on 22 January

2017

records

t hat

Ben

had

a

visit

iers recbrdekl enlthg LogshaaRyant i me s

t hat

wi t h

hi

me

t

S

h

B

m
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574.

575.

576.

577.

578.

579.

580.

581.

Further, Regulation 7(3)(b) of the Youth Justice Administration Regulations provides

that segregation of a resident musthenot contr
Charter of Rights. The Charter of Rights provides that the young people detained in the

centre are entitled to get exercise every day, and to go outside every day except in bad

weather. As such, | consider that the department acted contrary to Regulaton 7(3)(b) of

the Youth Justice Administration Regulations.

Further, I am unable to determine from the records available to me whether Ben and
Ryan had exercise every day during their periods of segregation. This is because the
Unit Logs and SRRA Logs commonly record the following descriptions of the times
when Ben and Ryan were out of their rooms:

i 6out of roombd

i 6out for exercisebod

1 6out of room and into courtyardé
1 6out of room for phone call d

i 6out for recreation ti mebod

1 6out oot hooemé& rec ti mebd

1 6oof room for chore and exercisebd
i 6out of isolation'

From these descriptions | am unable to determine whether Ben or Ryan did exercise or
if they went outside during the periods that they were unsecured from their rooms.

Whilst | am unable to determine whether Ben and Ryan undertook exercise each day
during their periods of segregation, it is evident to me from the records that the ability to
exercise was seen as a privilege for Ben and Ryan and not as a fundamental right. My
analysis of the records available to me suggests that the view of some staff was that
exercise time was considered a reward for positive behaviour, rather than a right, and
as such, Ben and Ryan were denied exercise as punishment for poor behaviour.

For example, on 1 February 2017, Ben had been locked in his room for over two hours

and became agitated and was kicking and banging the door. The Unit log records that

6staff have informed resi de"axecisé [periadlitoey cont i n
make a phone call . 6

On 4 February 2017, the Unit Log recorded:

Due to not being compliant [Ben] was informed he will not be issue[d] his clean clothing
and has now lost his privilege to first exercise. [Ben] began kicking and punching his door
calling staff fAmgtdHdegéackerso Afucki

Al so, on 22 February 2017 the following was r

[Ben] was informed that his visit with [redacted] has been cancelled due to poor behaviour

in Bluegum. [Ben] began abusing staffseand accus
[redacted] then just use an excuse to not bring him over. [Ben] was rather disrespectful

towards staff, even after being awarded extra time out on both his exercise periods, due

to good behaviour. This team does not believe [Ben] should be allowed exercise in the

morning due to his outburst.

On 4 March 2017, a Case Note was made on Ryan
offered extended or extra exercise periods if behaviour warrants and operationally
possi bl eéebd

Al so, for ex ampl e, Mdih 20bH79ncliRi&sihe folbbwirtg @ale: 4

[Ben] may be given extra or extended exercise period to reward positive behaviour. This
is to occur as [Ben] is unable to be transferred to another unit. The manner in which the
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582.

extra time and amount of time given is to occur at the discretion of unit staff, depending
upon operational requirements and [Bendés] behav

Given the above, | consider that the department denied Ben and Ryan their right to
daily exercise under the Charter of Rights, and contrary to Regulation 7(3)(b) of the
Youth Justice Administration Regulations.

Bends access to the gym

583.

584.

585.

586.

587.

588.

I understand that valid safety and security reasons may, at times, prevent a resident

from being able to access sufficient exercise facilities in the centre. | do, however,

consider that every effort should be taken to enable young people to access the

exercise facilities, such as the gym, as frequently and regularly as possible. Such
activities would certainly have a more positi
health, and it follows, on the culture of the centre, than isolating them in a small room

for extended periods of time.

| note that when Ben was assessed by CAMHS on 6 February 2017 it was recorded
thathewant ed 6to hurt himskeuf tloagoheéoi aedntitfisgd
a coping resource and as something that helpe
past.

Benbs complaint to my Office | mnldudedsarh all e
servicesod were told t madlybBtéiswasaostrug Asisuch,| t o t he
have considered the records as to Benbdés gym a
segregation.

On 17 Feb
t

ary 2017, Ben6s DRMP was amended t
gym but t

ru
hat his aasesdvedebydymiatmi ctadfilfyd. The

Consider an exercise period in the gymnasium. [Ben] MUST BE HANDCUFFED FOR
THE MOVEMENT TO THE GYM and any other external movements. [Ben] not to
associate with another unit or attend education until he has successfully complied with
three period [sic] of attendance at the gym with a selected resident from é unit.

On 18 February 2017, the Unit Log recorded that Ben attended the gym for 30 minutes,

and a Case Note recorded that howeved Weanmwas wel | 6.
unable to attend the gym 6due to staff number
unable to attend the gym due to staff numbers. A Case Note records:

[Ben] had a decent shift. He became upset that there was not enough staff to take him to
the gym, but soon calmed down. No other issues.

On 21 February 2017, Ben attended the gym for 30 minutes. It was recorded that he
was O6ful |y ¢ ommppeaathat Ben atténded ttheoggns on B20February
2017, but on 23 February 2017 Ben attended the gym for 35 minutes. A Case Note
recorded:

23.02.2017: [Ben] had exercise time 0745-0815hrs with no issues. Played basketball with
staff and attended the pool for a swim.

PLEASE NOTE - [Ben] has displayed appropriate behaviour for a period of time, but is

unable to transition to another unit. As an alternative progression, [Ben] will be offered a

morning gym session 0745-0815hrs daily. [Ben] will attend the gym with 3 staff and no

other residents. [Ben] will also be allowed to have a peer to come visit Frangipani at

2100hrs to 2130hrs daily. [Ben] has requested t
behavioural expectations in his unit to be eligible to attend Frangipani. The above

mentioned exercise periods are in addition to entitlements of Structured Routine. This will
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commence on the 22/02/17 and be reviewed on the 27/02/17 at 2100hrs. This revision is
subject to continued positive behaviour and may be rescinded if behaviour declines.

589. On 24 February 2017, Ben attended the gym, escorted by three staff, for 30 minutes.

590. On 25 February 2017, Bendbs access to the gym
reviewd due t o hi s® inotetleatimthegldys leabireg imte thistime 6 .
Ben had been informed that he would not be transitioning out of the Frangipani Unit but
would be remaining there indefinitely.®’ Bendés DRMP was amended to st
was only allowed in the courtyard.

591. On28 February 2017, B e -inftaded foreexertisepdéribdson RvM.r e 6 r e
s hi®Tthée. foll owing notes were made on Bends DRN

28/02/17 PM [Ben] continued to make threats, kicking, banging and broke his television
by punching it, due to these behaviours he was unable to have his first exercise period.
[Ben] however calmed & completed one exercise period cuffed.

28.02.17 7 [Ben] placed back on handcuffs for exercise periods. First exercise period will

require [Ben] to be handcuffed for entire exercise period including phone calls. Second

exercise period will require [Ben] to be handcuffed to courtyard door secured and

handcuffs removed through handcuff trap door. Three staff present for application and

removal of handcuffs, two controlling[Bend6 s] hands and one applying ar
handcuffs through handcuff traps.

592. On 1 March 2017, Ben6és DRMP was amended to no

01.03.2017 i [Ben] is to be physically escorted to courtyard for PM exercise periods after
compliance test (refer to section 9) and secured in courtyard for exercise. If [Ben]
requests a phone call as well as physical escort to and from phone booth, secured and in
room and handcuffs removed (due to history of stand off with staff after phone calls).
Review to consider physical escort for AM exercise periods 02.03,2017 and no use of

handcuffs.

503. 1t appears that Bends handcuffs were then rem
on 1 March 2017 stating that Ben had O6been co
6due t o h e &yardhe had hidfiest egkercigerperiod in the common area with
cuff in place. 0

504, The table provided to me by the department su
states that, from 22 February 2017 to 7 March 2017, Ben was given daily gym
sessions, and that after this he was given an exercise program from 1-2pm on Mondays
and Thursdays, as well as O0extra or extended
record of Ben attending the pool or gym again after 24 February 2017, before he left for
Yatala on 5 April 2017.

595. In summary, during his total of 82 days of segregation, the records show that Ben only
attended the gym on 4 days, being:
1 18 February 2017
il 21 February 2017
T 23 February 2017
il 24 February 2017.

596. | note that Ben did also attend exercise sessions led by a staff member in the unit on 16
March 2017, 23 March 2017 and 30 March 2017.

% Bends DRMP, 25/ 02/ 17,
87 Case Note made on 23 February 2018.
8 Case Note, 28 February 2017, 03:30PM.
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597.

598.

599.

Ben alleged that the OGCYP and 6psych service
department that he waisl yat teemd i dhvgi tthh eh igsy np ededr s ¢
above, | do not consider that Ben was able to attend the gym daily with his peers and if

the department did advise the OGCYP and 6épsyc
false.

| also note that the CE, in his letter to me dated 13 June 2017, provided the following
information:

é[ Ben] was involved in a number of incidents du
was at times subject to restrictions on his routine to manage the assessed risk to the

safety and security of other residents, staff and the AYTC infrastructure. As part of

transition planning to support [Bendés] return t
with opportunities to engage in a range of unit-based programs and activities such as

visits to the gym. The provision of a radio was an incentive, depending on his behaviour

on the morning shift, and was provided in addit
to his routine were dynamically assessed and were continued where there remained

active concerns regarding risk posed by [Ben] to safety and security. [Ben] continued to

be provided with access to activities, exercise and mental health support during this

periodé

My analysis of the records suggests that this statement is inaccurate in that:

1 it was determined that Ben would not be O6r €
irrespective of his behavior

1 Ben was subjected to restrictions in his routine when there was no evidence that
he posed a risk to the safety and security of other residents, staff and the AYTC

infrastructure

1 in my view, Ben was not provided with suffi
rangeofunitbased programs and activitieso

1 in my view, Benbébs behaviour was not suf fici

restrictions to his routine continued at times when there were no records of any
6active concerns regarding risk[s] posed by

Ryands access to the gym

600.

601.

602.

603.

604.

The table summari sing Ryanbs periods of segre
the department states that Ryan was first entitled to attend the gym and pool on 6
February 2017.

After his first period of segregation commenced on 17 January 2017, Ryan was advised

on 1 February 2017 6that ¢é gym access wil/l be
On 3 February 2017, a Case Note was made st at
ot her resident . To be handcuffed to and from

clear to me when Ryan actually first attended the gym after the commencement of his
segregation.

The Unit Logs for 5 and 6 February 2017 are unclear but it appears that Ryan attended
the gym on at least one of these days, and possibly both. He attended again on 7
February 2017 with O6no issuesd. Rywp2017di d not

On 9 February 2017, Ryandéds DRMP was amended t
3 x staff required for any movement and exercise time.

Handcuffs still remain for movement around centre except for transition movement with
kangaroo Paw [Ryan] is to be escorted to gym/pool area by three staff no handcuffs (for
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605.

606.

607.

608.

609.

610.

compliance test) after unit has entered the gym/pool area, and returned to Frangipani
prior to unit moving back.

On the evening of 10 February 2017, the following was recorded on the Unit Log:

[Ryan] being disrespectful and rude towards staff, blaming them for him not going to the

gym or pool, [Ryan] told that, it is not the staffs fault that a code yellow was called. [Ryan]

argued with staff saying they #fA&ti plpetd me mifxX owi f
[redacted] when the manager did todayo. Staff e
could not mix. [Ryan] did continue to argue but eventually calmed.

Ryan went to the gym next in the evening of 12 February 2017, and subsequently on 14
February 2017 and 18 February 2017.

Ryands second period of segregation started o
segregation Ryan first went to the gym on 5 March 2017.

On 3 March 2017, a Case Note recorded:

Case Note i [Ryan] will attend outside activity time with Unit Kangaroo Paw, both
Saturday & Sunday (gym/pool/oval). If these are successful, he will attend the Learning
Centre on Monday. This DRMP will be reviewed and discussed after ARIG.

Ryan went to the gym on 5 March 2017 and again on 6 March 2017.

In summary, during his total of 48 days of segregation, Ryan attended the gym on 8
occasions, being on:

5 February 2017

6 February 2017

7 February 2017

12 February 2017

14 February 2017

18 February 2017

5 March 2017

6 March 2017.

E I I ]
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Access to exercise - summary and opinion

611.

612.

613.

614.

615.

There is no doubt that al/l prisoners, and par

cognitive/intellectual stimulation and that boredom or too much time without
constructive activity could contribute to a negative mindset and result in an increase in
behaviour al man®gement issues. 0

It is clear to me from analysing the records

better when they were given access to time out of their rooms and were provided with
exercise and stimulation. It is evident from the records that the examples of poor
behaviour, including kicking and banging on the door and abusing staff, were in
response to being confined in their rooms for long periods of time, with insufficient
exercise periods and stimulation. This is only apparent to me from spending a
considerable amount of time reading all of the records chronologically and cross-
checking them with each other.

For example, when Ben participated in the three sessions of a structured exercise
program the Case Notes on each occasion were very positive. Following the first

session it was recorded that Ben was O6very en
and 6was very gratefulo to the ¥FoHofvihgthme mber f
second session, on 23 March 2017, a Case Note
well &6 and 6was engaged throughout the duratio

exercise program again on 30 March 2017 and it was reported in the Case Note tat he
6engaged very well 6.

| do not consider that Ben or Ryan received regular or sufficient exercise during their
time in segregation, due to:

the use of mechanical restraints

the making of telephone calls during allocated exercise periods (including to their
lawyers)

a requirement to do chores during allocated exercise periods

a requirement to attend professional visits during allocated exercise periods

a small space in which to exercise

insufficient access to gym facilities and exercise programs

frequent lockdowns and lack of staff available to escort them to exercise.

E I I ] E |

As such, my view is that the department did not provide Ben and Ryan with regular
sufficient exercise during their time in segregation, in breach of:

1 international human rights standards

the Charter of Rights

the Youth Justice Administration Act

the Youth Justice Administration Regulations, and

1
1
1
1 the Segregation Operational Order.

8 Ogloff, Professor James, 6 RhesodiabNeeds df PribbeenstDatdinedHreRestrictve and Psy c
Environmentso, prepared for Justice Health &Corrections
% On 16 March 2017.

Victori a



Page 115

ACCESS TO OTHER STIMULATION

616. Regulation 7(3)(d) of the Youth Justice Administration Regulations provides that
segregating a resident of a training centre, as well as not limiting their access to
exercise, al so must not l' imit the residentos

617. The Segregation Operational Order states that, as far as reasonably practicable and
unless it is unsafe to do so, the resident should be provided with stimulation items.

618. | am unable to determine from Ben and Ryanos
were provided with at times during their periods of segregation. Whilst the DRMPs often
stated that Ben and Ryan were allowed items such as a radio, television, books, and
fidget toys in their rooms, it was also frequently stated that their access to such items
was to be é6dynamically assessed by wunit staff

Bendts access to other stimulati on

619.1 do know that on 3 February Benbés DRMP was a
refused to return to be locked in his room and, as a punishment he was denied access
to any stimulation in his room, with the only items allowed in his room being finger food,
paper cups, limited toilet paper, portion controlled toiletries, a flexi-toothbrush and
thongs. It is my understanding that these restrictions remained in place until 15
February 2017, when he was permitted to have a radio, television and fidget toys.

620. On 1 March 2017, Benbés DRMP was amended to st
provided with a radio or television (or any items except for a flexi-toothbrush and fidget
toys) but that items permitted were to be 6dy
me if Ben was permitted access to television or radio during this period.

621. On9March 2017, Bends DRMP was amended to inclu
cups, thongs, shaving, radio, television, books, puzzles and pencils (although this could
be 6dynamically accessed by staffé) and the f

éDue t o [ Bedstagih Framgiparethedadowing privileges will be permitted
alongside his structured routine if behavior is maintained [assessed by staff daily]

1. Monday & Thursday 1pm-2pm exercise program in unit recreation area with program
staff

2. Radio issued daily between 12 midday till 10:30pm

3. Games room / x-box i Times at staff discretion and staff to follow individual association
restrictions based on staff / BSO consultation

4. AM phone calls permitted.

622. Itis unclear to me if Ben was permitted access to television during this period.
Although, given that the times Ben was permitted a radio are specified and nothing is
specified for television, | consider it is possible that he was not.

623. On 17 March 2017, Ben6és DRMP was msmeeptdaed t o r
flexi-toothbrush and to state that the items he would be allowed in his room were to be
6dynamically assessed by unit staffoé. The f ol

[Ben] has displayed appropriate behaviour for a period of time, but is unable to transition
to another unit. The following privileges may be permitted in addition to his routine:
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1. Monday & Thursday 1pm-2pm exercise program in unit recreation area with program
staff

2. Radio issued daily between 12 midday till 10:30pm

3. Games room / x-box i Times at staff discretion (GAMES ROOM DOOR MUST
REMAIN OPEN)

4. Extra or extended periods of exercise.

624. On 30 March 2017, a Case Note was made thatBen w a gjived loss of tv for [being]
disrespectful to the writer [sic] will be given television access back after some positive

behaviour.d It is not clear to me if, or when
625. Benbs DRMPs conti nued pgemnittedtndis reomtwbhuldte a |l | i t ems

6dynamically assessed by staffdé until he was

2017. Given this, | am unable to determine what stimulation was provided to Ben during

this period.

626. Given the potential mental health impact that could foreseeably result from placing a
person in a small room without stimulation for extended periods of time, as well as the
recognition of the need for stimulation provided for in the Youth Justice Administration
Regulations and the Segregation Operational Order, | consider that it was wrong for the
department not to accurately record what stimulation was provided to Ben during his
periods of segregation.

627. Notwithstanding the poor record keeping, it is clear to me that there were significant
periods of time while Ben was in segregation when his access to stimulation was
limited. As such, my view is that the department acted in breach of Regulation 7(3)(d)
of the Youth Justice Administration Regulations.

628. Further, | have not identified sufficient evidence to satisfy me that providing Ben with
stimulation was not reasonably practicable or that it was unsafe to do so. As such, |
consider that the department breached the Segregation Operational Order.

Ryandés access to other stimulation

629. On 17 January 2017, Ryands DRMP provided that
his room:

paper cups

TV

books

fidget toys

thongs

toilet paper limited

portion controlled toiletries

flexi-toothbrush.

=4 —a_-a_-8_-8_9_-9_-9

630. On 19 January 2017, Ryan6 s DRMP was amended to allow him i
room.

631. On23January 2017,Ryan6s DRMP was amended to state that
permitted were to be 06dynamindhatlthe yemaRyanessed by
was permitted in his room were 6dynamically a
unable to determine what access to stimulation Ryan had during the periods he was
locked in his room.
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632.

633.

634.

635.

| note, however, that on 1 February 2017, a Case Note was made onRyands r ecor ds
which statedthathe 6was t ol d that incremental steps wi
provided wi t hThesrécords indicate that, prerédodthis Case Note, it

appeared that Ryan had behaved well and there were no reports of any poor

behaviour. As such, itis not clear to me whyRyanwas only all owed &éincre
access to stimulation.

| further note, with concern, that on 3 February 2017, 4 February 2017 and 5 February

2017, Ryan was confined to his room for over 22 hours each day (being unsecured for

85, 20 and 116 minutes each day respectively). With stimulation being provided
6incrementallyé at this ti Ryandidnothage accesats onabl e
sufficient stimulation. | consider that this constitutes cruel and inhuman treatment or

punishment, which is prohibited under section 29 of the Youth Justice Administration

Act.

On 14 February 2017, Ryan6 s DRMP was amended to state that
permitted in his room were to be é6dynamically
any items. This remained until he was transferred to the adult prison system on 28

March 2017.

Given the above, | am not able to determine whether Ryan was provided sufficient

accesstost i mul ati on, although given the reference
provide him with stimulations, | consider tha
access to stimulation was limited, in breach of Regulation 7(3)(d) of the Youth Justice

Administration Regulations.
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Access to other stimulation - summary and opinion

636. As | have stated elsewhere in this report, | consider it open to argument as to whether
Ben and Ryan were subjected to segregation or isolation during the relevant periods.
However, the department is of the view that they were subject to segregation. As such,
[ have considered Ben and Ryanbs access to ex
accordance with the requirements for segregation.

637. In any event, | note that Regulation 6(7) of the Youth Justice Administration
Regulations provides that a resident who is isolated from the other residents of the
centre must, if possible, be provided with mental or physical stimulation that does not
constitute a risk to the residentédés safety.
Order provides that a resident who is isolated must be provided with mental or physical
stimulation, unless it is unsafe to do so.

638. There is no doubt that exercise and meaningful activities, both in and out of the cell, are
important for young people who spend considerable time in restrictive environments.
The UN Special Rapporteur stated:

When children spend most of their time confined in their cells, they may experience a lack
of motivation and even depression, which in turn can lead to incidents of abuse and
violence between children or with staff members. The Special Rapporteur wishes to point
out that, while lack of activities is detrimental for any prisoner, it is especially harmful for
children, who have a particular need for physical activity and intellectual stimulation.®!

639. Ben and Ryan were entitled to regular exercise and other stimulation under the Youth
Justice Administration Act, the Youth Justice Administration Regulations, the Charter of
Rights and international human rights standards. They did not receive it, and | consider
their treatment to have been inhumane.

640. As such, my view is that the department | i mit
during their time in segregation, in breach of section 7(3)(d) of the Youth Justice
Administration Regulations.

%1 United Nations, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
Juan E. Mendez, 5 March 2015, para 49.
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ACCESS TO FAMILY

641. Section 3 of the Youth Justice Administration
recognise the importance of family and community involvement and patrticipation in
admini stering youth justice.® Furthend the ri
friends through visits and phone calls is stipulated in the Charter of Rights. It is also a
human right reflected in international human rights. Havana Rule 60 provides:

Every juvenile should have the right to receive regular and frequent visits, in principle
once a week and not less than once a month, in circumstances that respect the need of
the juvenile for privacy, contact and unrestricted communication with the family and the
defence counsel.

642. The right to have regular contact with family and friends, and the importance of family
and community involvement and participation in administering youth justice, must not
be abrogated by the restrictions of segregation or a DRMP. This is stipulated in
Regulation 7(3)(e) of the Youth Justice Administration Regulations, and the
Segregation Operational Order, which provide that segregating a resident of a training
centre must not, in any circumstances, r estri ct the residentds ac:c
visitors (whether in person or by telephone) beyond what is normally allowed for the
resident. [my emphasis]

643. The Charter of Rights provides that residents have the right to have regular contact with
their family and friends through visits and phone calls.

644. My investigation has consi ddtoleaderegliaedortaetr Ben a
with family and friends was abrogated, and whether their contact with family and friends
was unreasonably restricted during their periods of segregation.

Benb6s contact with his family

645. The records indicate that Ben has a close relationship with a large network of family
and friends.%?

646. The Visitor Log records that, during Benods 82
visits, as follows:

22 January 2017 i mum, sister and brother

2 February 2017 i friend

12 February 2017 i father, stepmother and three siblings

13 February 2017 i father, stepmother and three siblings

19 February 2017 i father, stepmother and three siblings

24 February 2017 i friend

26 February 201771 friend

3 March 2017 i mother and brother

24 March 20171 friend

31 March 2017 i mother, grandmother, grandfather, brother and friend

1 April 2017 i two friends

2 April 2017 - father, stepmother and three siblings.

= =4 -8 _-_8_-_9_-_9_-9_9_-92_-°2_-4a--2°

647. However, my investigation has carefully examined the available evidence and | am
satisfied that five of these visits did not occur.

“ For exampl e, an Assessment Update completed by his Ca
t

e Manage
Depart ment al records [ A] has a close relationship wi t

s r
h his mothe
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648.

649.

650.

651.

652.

653.

654.

655.

656.

657.

658.

659.

660.

When Bends second period of segregation comme
recorded the following:
O Contact visits [0 Non-contact visits Other information (see section 11)

Section 11 of the DRMP included the following note:

3 x staff (including 1xOPS4 or above) for movements to visits. Consider whether visits are

necessary, due to restricted handcuff routine.
This note remained on Ben6és DRMP for the thre
Benbs third period of segregation commenced o
2017 DRMP recorded that he was only to have non-contact visits.
On 22 January 2017, Ben attended a visit with his mother, sister and brother. According
to the SRRA Log and the Unit Log, Ben spent a total of 30 minutes out of the unit for
this visit. There is nothing recorded to indicate why the visit was so short.
Following the visit a note was made on Benbbs
during movemeoaebhbtte. tRegaidiess of this, when
reviewed on 24 January 2017 the requirement for non-contact visits remained.
On 2 Febrwuary 2017, the Visitor Log recorded
20:00. There is, however, no record in the SRRA Log or the Unit Log of Ben leaving the
unit for a visit at this time.
A meeting with Bendés family was scheduled to
meeting was cancelled as a resul’®)AChseBends be
Note recorded:

[Ben] was informed by the writer his personal visit had been cancelled due to his incident

and he would only be able to contact his mum and dad tonight by phone.
On 6 February 2017, a Case Note recoisided t hat
Centredue to being in Frangipani Unit on restric
On 11 Febrwuary 2017, the restrictions on Beno
was revised to record that O6due to his compl.
compl ete a contact visit with familyd. Ben was,
the visits and movementsdéd. This remained on h

On 12 February 2017,
cancelled the visit.

On 13 Febrwuary 2017,

Log or the Unit Log. Rather, a Case Note records thatBens p e n t

secured in his cabin

possible that Ben was not permitted to see his family because ofh i s

On 17 February 2017,
remain cuffed during visits was removed.

t he Vi sit omotherangdthree cor ded
siblings visited him at 13:15 for an hour. However, a Case Note records that his father

t he Vi sit omotheramgdthree cor ded
siblings visited him from 17:30 to 18:30. Again, the visit is not recorded on the SRRA

or cou

Benos

6most of his
rtyard due to poor
6poor behavi
DRMP was revised a

C
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661.

662.

663.

664.

665.

666.

667.

668.

669.

670.

671.

On 19 February 2017, Ben had a visit with his father, step-mother and siblings. The
Visitor Log records the visit as occurring between 13:15 and 14:15, however, the Unit
Log records that Ben was out of the unit for the visit between 13:45 and 14:50. The
SRRA Log records that Ben was out of the Unit between 13:00 and 16:30. As such, |
am unable to determine from comparing the Unit Log, the SRRA Log and the Visitor
Log, how long the visit was for.

On 24 February 2017, the Visitor Log records that Ben had a visit with a friend from

19:00 to 20:00. The SRRA Log records that he was out of his room at 19:00 but dbes

not record that he left the unit for a visit. The Unit Log records that Ben was out of his

room O0for exercised6 between 19: 00 and 19: 30.
conclude that the visit did not occur.

On 25 February 2017, after Ben had been told that he was not going to be transitioning
out of the Frangipani Unit, his DRMP was revised to stipulate that he was only to have
non-contact visits.

On 26 February 2017, Ben had a visit with a friend between 13:15 and 14:15. He was
upset that the visit was a non-contact visit.*?

On 3 March 2017, Ben was handcuffed and escorted by three staff to a visit with his

mot her and brother. Prior to the visit Ben ap
the possibility of o6isittlA&€ase Noseirecordbdehatrthg staf cont act
member spoke to Mr Green and:

é it was agreed that due to [Bendés] i mproved be
to have contact visit, however he would still need to be hand cuffed for movement. It was

also explained to [Ben] that this would be reviewed & possibly stopped if his behaviour

slipped.

A

After the vis
[ [ were] observed. 6

it a Case Note recorded that th
behaviour al i ssues
On 4 March 2017, Benbs DRMP wad®nateonthesed t o pe
DRMP recorded the following:

[Ben] completed contact visit without issue with cuffs removed during visit as directed by
Management. Additional staff provided for movement as listed below.

On 24 March 2017, the Visitor Log records that Ben had a visit with a friend between
19:00 and 20:00. However, the SRRA Log records that Ben was secured in his room at
this time. The Unit Log for this time is redacted. As such | do not consider it likely that
the visit occurred.

On 31 March 2017, which was Bends birthday, h
(mother, brother, friend and grandparents) in the evening. The Visitor Log records that
they visited from 17:30 to 18:30.

On 1 April 2017, the Visitor Log records that Ben had a visit with two friends between
10: 45 and 11: 00am. The Unit Log records that
12:00. No SRRA Log was provided to my investigation for this date.

On 2 April 2017, Ben had a visit with his family between 13:15 and 14:15.

% Case Note, 26 February 2017.
%  Case Note 3 March 2017.
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672. In summary, whilst the Visitor Log records that Ben had 12 personal visits during his 82
days of segregation, it is reasonable to conclude that Ben had seven visits. Of these,
two included the presence of his father and three his mother.

673.1 al so note that Bends phone contact with his
a Case Note recorded that Ben O6reported that
approved due to his behaviour. 6 Further, Ben

limited times he was permitted out of his room for exercise periods.

674. | consider that residents in segregation should be permitted time out of their rooms to
make phone calls, in addition to the exercise periods. A resident should not have to
choose whether to exercise or to have contact with their family and friends.

675. Further, | note that in all of the records available to me, there is nothing to indicate that
Ben had ever behaved in a way that would cause any concerns during visits with his
family. Rather, a Risk Review Assessment undertaken by CAMHS while Ben was in
canvas recorded that communication with his parents would assist him to cope, as
follows:%

6. Coping resources/ Positive factors! Reasons for living/?

Ask the resident if they can identify what things have helped in the past? What helps them to cope/ keep going?

(’_Uu-lh.-» oA LQ.KU"\.— w\k‘\__’ v&"‘-&‘\é‘] -

E‘KC_L»‘;:\.Bg

Ryands contact with his family

676. It was recorded that Ryan mostly lived in the care of his grandmother throughout his
childhood. The records also state that Ryan h
friends acr¥%ss Adel aide. o

677. The Visitor Log records that, during Ryandés 4
personal visits with his grandmother, being on 20 January 2017 and on his birthday on
1 February 2017. No other personal visits are recorded.

678. On 20 January 2017, the Visitor Log recordsthatRyan6 s gr andmot her visite
19:00 to 20:00. However, the Unit Log and SRRA Log record Ryan as being secured in
his room (at his request) at 17:35 and not leaving the room again that day. Given this, |
am satisfied that the visit on 20 January 2017 did not occur.

679. On 1 February 2017, the Visitor Log records thatRyan6s gr andmot her visite
19:00 to 20:00. However, the Unit Log and SRRA Log record that Ryan was let out for
23 minutes in the evening and o6all owed 2 phon

680. Furt her, the records provide that Ryands gran
with Ryan until 16 February 2017.%’

%  Dated 6 February 2017.
%  Custodial Remand Assessment, 23 February 2017.
% See AYTC Visitor and Contact Nomination Form dated 16 February 2017.
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681. Given the above, it appears that Ryan did not have a visit with his grandmother on 1
February 2017, and it seems possible that Ryan was not permitted the visit with his
grandmother, despite records of good behaviour and no indications of any risks.®

682. On 7 February 2017, Ryan met with the Cultural Advisor and the Assessment and Case
Coordination Manager. A Case Note of the meeting records an offer for Ryan to be able
to meet with his father and 6éother significan
for a visit with his cousin, as follows:

ACCM asked [Ryan] about recent statements of wanting to go to the adult system.

[Ryan] stated "yes that's right, i just want to go". ACCM stated to [Ryan] that he need to
speak with his lawyer about this and this can and will be arranged for him however ACCM
stated that [Ryan] should have a conversation with his dad and other significant family
members and make an Informed decision. [Ryan] agreed to this. ACCM asked if [Ryan]
would like for a visit to be arranged with dad and other significant family so these
conversations can take place. [Ryan] agreed to this.

e

[ Ryan] asked ACCM if he could have a family vis
AYTC). [Ryan] stated this was about providing support to each other as family. ACCM
stated she would look into this.

683. There is no evidence in the documents provided to my investigation to indicate that any
action was taken by staff to arrange these visits.

684. On 7 March 2017, Ryanodés siblings and a cousin
visit Ryan. There is, however, no record that any visits from them occurred.

685. Gi ven the above, | am satisfied that, during
family contact. This is despite evidence that he has strong family ties and that he had
requested contact with his family.

686. Regulation 5 of the Youth Justice Administration Regulations provides the following
Aboriginal and Torres Strait Islander Youth Justice Principle:

(d) that, where it is appropriate to do so, the identified family, significant person and
community of an Aboriginal or Torres Strait Islander youth are participants in
assessment, case planning and decision-making for the youth;

687. | consider that steps should have been taken to ensure that Ryan had contact with his
family.

% Prior to the date DASAYV done on 23 January 2017 i score zero.
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Summary and opinion - access to family

688. It is greatly concerning to me that the Visitor Logs are so clearly inaccurate. Given their
inaccuracy, the only way to determine if a resident had contact with their family is to
read through the SRRA Logs and the Unit Logs.

689. The department, in its response to my provisional report, accepted that the information

given to my investigation about visits was 1in
record keeping was extremely poord The depar
information and alternativevi ews, however recognised that bo
l imited visits throughout their time at the A
Benés visitsd while he was on a restricted ro
with his family whileh e was i n segregation. As such, the

provisional report has not changed my views.

690. Section 3(1)(j) of the Youth Justice Administration Act provides that a guiding principle
of t he Pecognjse thesmportanze of family and community involvement and
participation in administering youth justice.
encouraged to be involved and participate in the administrating of youth justice for Ben
and Ryan, it appears to me that Ben and Ryan were restricted in their contact with their
families.

691. Ben was permitted non-contact visits only, including at times when he had displayed
good behaviour and there were no obvious risks recorded. When Ben was permitted to
attend visits with his family, it was usual that there were a number of AYTC officers
present and that Ben was handcuffed for the duration of the visit.

692. Ryan did not have any visits with his family during his 48 days of segregation and |
consider that the department failed to take reasonable proactive steps taken to ensure
that he had visits with members of his family.

693. I n my view, the above demonstrates a failure
to receive regular and frequent visits, in circumstances that respect the need of the
juvenile for privacy, contact and unrestricted communication with the family.% |
consider that access to family would be particularly important when a vulnerable young
person is in segregation.

694. | consider that it is reasonable to conclude that the department did not sufficiently
facilitate meaningful personal contact for Ben and Ryan with their families, and that
denying access to visits with their family was, at times, used as a punishment.

695. In my view the department:

| failed to recognize the importance of family and community involvement and
participation in administering of youth justice to Ben and Ryan

1 denied Ben and Ryan regular contact with family and friends

1 denied Ben and Ryan the right to private, unrestricted contact and communication
with their family

1 restricted Ben and Ryanb6és access to contact
segregation

T restricted Ben and Ryan6s access to contact
punishment for poor behavior.

696. In doing so, my view is that the department acted contrary to:
1 section 3 of the Youth Justice Administration Act

% Havana Rule 60.
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1

the Charter of Rights
regulation 7(3)(e) of the Youth Justice Administration Regulations, and
section 2.1 of the Segregation Operational Order.
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THE USE OF MECHANICAL RESTRAINTS

697.

698.

699.

700.

701.

702.

703.

704.

705.

706.

Mechanical Restraints are any device, instrument or physical object used to restrict a
residentés freedom of movement.

Section 29(f) of the Youth Justice Administration Act provides that residents of a
training centre must not be subjected to restriction of free movement by means of
mechanical restraints other than in prescribed circumstances.

The prescribed circumstances permitting the use of mechanical restraints on a resident
of the AYTC are set out in regulation 8 of the Youth Justice Administration Regulations,
which provides that a young person may only have their free movement restricted by
means of mechanical restraints if:
1 the mechanical restraint is of a kind approved by the CE for the purpose, and
1 an employee of the centre believes on reasonable grounds that the resident is
about to harm himself or herself or another person, or
| an employee of the centre believes on reasonable grounds that it is necessary to
restrain the residentd
0 to preserve the security of the centre; or
0 to prevent the resident from escaping from custody; or
0 to preserve community safety.

Regulation 8 further provides that mechanical restraints:

| may only be used as a last resort following an assessment of the risks associated
with using, or not using, the mechanical restraints

1 must not be used to punish the resident or

1 must not be used in contravention of the Charter of Rights.

When mechanical restraints are used the Youth Justice Administration Regulations
also provide that their use must be reasonable, justified and proportionate in the
circumstances, and that the restraint may only be used for as long as necessary in the
circumstances.

Further, regulation 8(5) provides that the CE must establish procedures to be followed
relating to the use of mechanical restraints on residents of a training centre.

At the relevant times, the Use of Mechanical Restraint Security Order® was in place at
the AYTC to provide the circumstances in which a resident could be restrained, and to
outline the procedures to be followed and the associated reporting and recording
requirements to ensure compliance with the legislation.

The Use of Mechanical Restraint Security Order provides that mechanical restraints
must also be applied in accordance with Operational Order 24 i Use of Reasonable
Force.

The Use of Mechanical Restraint Security Order describes the technique of palms
facing front as:

Resident is cuffed with arms in front, palms facing each other.

This technique is to be utilised when the resident is compliant and it is reasonably
expected that the young person will remain compliant for the duration of the escort.
1 Handcuffs must be double locked at all times when applied.

f
f

The Use of Mechanical Restraint Security Order describes the technique of palms
6f adbiamk 6 as:

W Adel ai de Youth Training Centre, Security Order, O0Use of

Mechani c



Page 127

1 Resident is cuffed behind their back with palms facing out.
1 This technique is the preferred technique where the resident is non-compliant.
1 Handcuffs must be double locked at all times when applied.

The use of handcuffs on Ben

707. It appears from the records available to me that Ben was not mechanically restrained
during his first period of segregation (for one day on 27 December 2017).

708. Ben was mechanically restrained during his second period of segregation of three days
(from 11 January 2017 to 14 January 2017).

709. When Ben was taken to the Frangipani Unit on 11 January 2017 handcuffs and a spit
mask were used. The use of spit masks in AYTC is the subject of another investigation
by my Office. As such, | do not consider that it is necessary for me to address the use
of spit hoods in the AYTC in this investigation.

710. After Ben was taken to the Frangipani Unit he was placed under segregation and the
DRMP provided that he was to be handcuffed with his palms facing the front during any
movement out of his room, including for phone calls. The handcuffs were to be
removed externally for exercise in the courtyard. This regime continued until 13
January 2017, when Ben6s DRMP was revised and
longer required.

711. Gi ven that the records show that Bendés behavi
of segregation was-c6 mbp % ianmag avereen raasahable fom
the staff to have formed the view that the use of the mechanical restraints was
necessary to preserve the security of the centre. As such, the use of restraints may
have been reasonable, justified and proportionate in the circumstances.

712. 1 note, however, that Ben was only unsecured from his cell for 75 minutes on 12
January 2017 and for 140 minutes on 13 January 2017, so it appears possible to me
that his behaviour may have been a response to his lack of stimulation and prolonged
confinement.

713. At the commencement of Benés third period of
January 2017, pr ovi ded that he was to be handcuffed v
movement and for exercise periods. The DRMP was amended at 13:00 to add that Ben
also had to be handcuffed while on the phone and to state that Ben had to be
handcuf f ed O&dbrimgnkovement andafar éxércise periods.

714. The Use of Mechanical Restraints Security Ord
handcuffing technique 6is the prefcommpdd atng dhn
In my view, there is not sufficient evidence recorded to support that Ben was non-
compliant and required his hands to be cuffed behind his back at this time.

715. At 19: 57 on 18 January 2017, Case Note reco

A

direction of staff as required. o6
716. On 19 January 2017, Case Notes recorded:

é[ Ben] then asked O6When am | going to come off
that removal of handcuffs is behaviour dependen

101 Case Note, 06:49PM, 12 January 2017.
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717.

718.

7109.

720.

721.

722.

723.

724,

When on exercise in courtyard staff are to remain in courtyard due to resident being
handcuffed behind back, when resident is walking staff are to assist with physical escort.
When resident is seated staff can remove physical escort position.

Later on 19 January 2017, a dynamic appraisal of aggression was undertaken and Ben
scored a low DASAYV scoreofl. As a result, Bends DRMP was a
Note recorded:

DRMP will now allow removal of handcuffs while in courtyard via courtyard fence with
three staff present for removal once in courtyard and fitting of handcuffs for return to room
or phone box after exercise time.

On 20 January 2017, Ben6s DRMP was revised to
with o6palms facing frontd during movement and
analysis of the records, it appears unreasonable that Ben was handcuffed behind his

back from 18 January 2017 to 20 January 2017.

On 21 January 2017, Ben6s DRMP was revised to
for exercise periods, and the following note was made:

[Ben] will remain handcuffed to front for movement around accommodation unit once

secured in courtyard handcuffs can be removed with three staff present via courtyard

fence, two staff controlling [Benébés] Hends and
handcuffs. [Ben] on A.M shift has been compliant during movement for exercise and also

to visit centre.

Given that Ben had been compliant, it appears that the continued use of handcuffs on
Ben may have been unnecessary in the circumstances.

On 22 January 2017, a Case Note recorded:

[Ben] informed his visit today will be non contact for staff and centre safety. [Ben] became

angry upset. [ Ben] begins stating AThat és fucke
[ Ben] then states u@®PVYou Twatsclstmd ecnmeand k was percei
towards staff.

[Ben] was observed kicking aggressively on his door in anger.

[Ben] will remain in mechanical restraints for his next exercise period to ensure staff
safety and centre security. To be reviewed after next exercise. Duty Supervisor informed.

On 24 January 2017, the use of mechani cal res
was removed. Ben was still required to be handcuffed for movement in the centre and
for attending visits.

On3February 2017, Ben6s DRMP was revised due to ¢
stated earlier in my report, seems to me to have occurred as a result of prolonged

periods of isolation). Ben was then required to be handcuffed behind his back for

movement, for exercise periods and for phone calls. This handcuff regime continued

unt i | 9 February 2017, when Bendés DRMP was r e
to the front, rather than behind. Ben remained handcuffed during exercise periods.

Ben continued to be handcuffed during exercise periods until at least 12 February
2017. | consider that this was unreasonable in the circumstances, and that such
restraint was contrary to regulation 8(5)(d), which provides that restraints are only to be
used for as long as necessary in the circumstances.
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725.

726.

727.

728.

729.

730.

731.

732.

733.

734.

On 12 February 2017, Ben6s DRMP was revised t
handcuffed during his exercise periods. | am not, however, able to determine from the

records available to me, whetherinfactBen 6 s handcuf fs were removed
exercise periods. | note a Case Note on 13 February 2017 recorded:

[Ben] will not require mechanical restraints tomorrow. During the first exercise period

without cuffs [Ben] will require the presence of one Behavior Support Officer and three

OPS3 Youth Workers. Behavior Support Officer wi
exercise.

On 15 February 2017, Bendbs DRMP was again rev
to be handcuffed during phone calls. Ben was still to be handcuffed during movements
to the courtyard, with the handcuffs to be removed externally.

| am unable to determine from the records available to me precisely when Ben was
handcuffed and when he was not.

| note a Case Note on 14 February 2017whi ch records that Oowhen he
room he was no issues [sic] and interacted we

Given the information available to me, and that Ben did not pose a threat such that it

was hecessary to handcuff him while he was on
handcuff regime for movements in the unit was unnecessary and unjustifiable in the

circumstances and that restraints were being used on him for longer than was

necessary in the circumstances, possibly as a form of punishment.

On 17 February 2017, Ben6s DRMP was amended t
handcuffed for movements around the centre. However, a Case Note on 18 February
2017 records:

[Ben] as part of his ongoing transition and compliance attend [sic] gym along with one
other unit frangipani resident. [Ben] was handcuffed for the movement and accompanied
by three staffandthedut y manager. The exercise period went

On 23 February 2017, after Ben was advised that he would not be transitioning out of
the Frangipani Unit, his behaviour deteriorated.

At 08: 30 on 28 Febrwuary 2017, Bends DRMP was
handcuffed for all movement around the centre. At 15:30 the DRMP was amended

again to require Ben to be handcuffed with 6&p
periods. The following Note was recorded on B

[Ben] placed back on handcuffs for exercise periods. First exercise period will require

[Ben] to be handcuffed for entire exercise period including phone calls. Second exercise

period will require [Ben] to be handcuffed to courtyard door secured and handcuffs

removed through handcuff trap door. Three staff present for application and removal of
handcuffs, two controlling [Bends] hands and on
through handcuff traps.

It cannot, in my view, have been considered necessary for security or safety purposes
for Ben to have been handcuffed during the first morning exercise period, and not for
the second exercise period. As such, it is reasonable to conclude that the use of the
handcuffs for the first exercise period was likely to have been punitive.

At 19: 00 on 28 Febrwuary 2017, Bends DRMP was
handcuffs removed during his exercise periods. However, a note was made on the

DRMP thattBeroedcbobn make threatsod and was O0kic
his television. As a result 6of these behavio
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exercise perio t was then recorded that Be
f f

[
period cu ed.

o Q

735. On analysis of the records, there seems to be no consistency in the application of the
requirement for handcuffs during exercise periods, or, at times, between what is
recorded on the DRMP and what actually occurred.

736. The DRMP continued, with Ben to be handcuffed during movements in the unit, until it
was revised at 14:00 on 1 March 2017 to require handcuffs for movements out of the
unit and for when on the phone. A note on the DRMP records:

[Ben] is to be physically escorted to courtyard for P.M exercise periods after compliance

testé and secured in courtyard for exercise. |If
period handcuffs are to be applied to front for phone call as well as physical escort to and

from phone booth, secured and in room and handcuffs removed (due to history of stand

off with staff after phone calls). Review to consider physical escort for A.M exercise

periods 02.03.2017 and no use of handcuffs.

737. 1t appears to me from this note that handcuff
morning exercise periods.

738. At 19:00 on 1 March 2017, a note was made to the DRMP:

[Ben] has been compliant and has engaged well with staff. Due to the heat in the
courtyard he had his first exercise period in the common area with cuff in place.

739. | t i s not clear to me from the records that t
exercise period in the common area, or that this was in accordance with the DRMP.

740. On 4 March 2017, Ben6és DRMP was amended to re
room with a cuff trap.

741. It appears that Ben required handcuffs for movement around the centre for the
remainder of his time at AYTC.

The use of handcuffs on Ryan

742. Ryan was mechanically restrained during his first period of segregation (from 17
January 2017 to 20 February 2017).

743. Ryands DRMP 20: 00 on 17 Janua

at ry 2017 provi
6back to backdéd during movement, fo

r exercise

744. At 20:00 on 18 January 2017, a Case Note recordedthatRyan6had 2 good exer ci
periods followed direction and interacted wel
Note recorded:

Note details:
Remains on restricted due to the serious nature of offence and history. Further
compliance and consistency in confirming behavior required.

Decision and Rationale:
Staff and centre security and safety

745. There are no indications of any non-compliant behaviour in the records, or any
evidence to suggest that Ryan posed any security threat. However, on the morning of
19 January 2017, a Case Note recorded:
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746.

747.

748.

749.

750.

751.

752.

753.

754,

755.

When on exercise in courtyard staff are to remain in courtyard due to resident being
handcuffed behind back, when resident is walking staff are to assist with physical escort.
When resident is seated staff can remove physical escort position.

Anot her Case Note was made at 13:30 on 19 Jan
DRMP was reviewed and that the handcuffs could be removed through the courtyard

fence for his exercise periods. However, the DRMP provided to me, which has the time

as 13:30 on 19 January 2017, records that Rya
during exercise periods.

twasnotunt i | 14: 00 on 21 January 2017 that Ryanbod
he could have exercise in the courtyard with the handcuffs externally removed.

Ryan was still required to be handcuffed for movements and while he was on the

phone, eventhought he records show he was “Ythecemgrd i ant 6
no records of any security or behavioural concerns and Ryan had DASAYV scores of

zero. Given this, it appears that the continued use of handcuffs on Ryan until this time

may have been unnecessary in the circumstances.

On 24 January 2017, a Case Note recorded the following:

DRMP reviewed. Mechanical restraints removed for movement in accommodation and
will remain on mechanical restrained utilizing physical escort for movement around centre
and remain with non-contact personal visits. Portion controlled toiletries removed, unit
issue toiletries now able to be supplied to resident. Toiletries to be removed after use and
not to remain in rooms. Physical escort to be utilized while moving around
accommodation unit.

s DRMP was amended t
X requiring O6handcuf

(@}

On 24 January 2017, Ry an
handcuf f s, however the b
remained checked.

o

On 25 January 2017, RyanoOs DRahmentfardnandcaffsended a
be removed externally for exercise was removed. The DRMP no longer included any
mechanical restraints for Ryan, just additional staff for movements.

On 3 February 2017, a Case Note was made t hat
be handcuffed to and from the gyméb. However,
this. The DRMP noted that Ryan was to be 6cuf
box requiring handcuffs was not marked and the DRMP did not record whether cuffs

were to be applied in front or behind.

This mechanical restraint regime remained in place until 6 February 2017, when a note
was made on Ryanb6és DRMP:

[Ryan] will be able to attend the gym and pool with unit Kangaroo Paw. [Ryan] does not
need to be handcuffed for this movement...

On 14 February 2017, Ryandéds DRMP was changed
requirements for restraints or physical escorts. This remained in place until the end of
his first period of segregation on 20 February 2017.

| consider that the use of mechanical restraints on Ryan from 17 January 2017 to 14
February 2017 was not always necessary and justifiable in the circumstances, and that

102 Case Note, 19 January 2017 and 20 January 2017.
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restraints were at times used on him for longer than was necessary in the
circumstances, possibly as a form of punishment.

756. Ryands DRMPs for his second, third and fourth
any use of mechanical restraints.
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The use of mechanical restraints - summary and opinion

757. In summary, it appears from the records available to me that Ben was handcuffed at all
times he was out of his room, including for exercise periods, on at least the following
dates:

18 January 2017

19 January 2017

22 January 2017

5 February 2017

6 February 2017

7 February 2017

8 February 2017

9 February 2017

10 February 2017

11 February 2017.

= =4 -8 -_8_a_-_9_9_-9_°a-2°

758. In summary, it appears from the records available to me that Ryan was handcuffed at
all times he was out of his room, including for exercise periods, on at least the following
dates:

1 18 January 2017
1 19 January 2017.

759. My view is that the use of mechanical restraints on Ben and Ryan was contrary to
section 29(f) of the Youth Justice Administration Act, inthatBenand Ryané s f r e e
movement was restricted by means of mechanical restraints when the prescribed
circumstances in regulation 8 of the Youth Justice Administration Regulations did not

apply.

760. | also consider that the use of mechanical restraints on Ben and Ryan was contrary to
Regulation 8, as the use of handcuffs was not always:
| as a last resort
1 reasonable, justified and proportionate in the circumstances
| only for as long as necessary in the circumstances.

761. | also consider that the use of mechanical restraints on Ben and Ryan was contrary to
Regulation 8 as there is not always sufficient evidence to satisfy me that the staff would
have believed on reasonable grounds that it was necessary to restrain Ben and Ryan
because:

1 they were about to harm themselves or others

1 it was necessary to preserve the security of the centre
1 it was necessary to prevent them from escaping, or

1 it was necessary to preserve community safety.

762. | consider that the use of mechanical restraints on Ben and Ryan was contrary to the
Charter of Rights, as | am of the view that restraints were used onBen and Ryan when
it was not absolutely necessary and, at times, appeared to have been used as
punishment.

763. | also consider that the department acted contrary to the record keeping requirements
in Regulation 8 of the Youth Justice Administration Regulations and in the Use of
Mechanical Restraints Security Order, in that there do not appear to be accurate
records of:

1 the date and period of times the restraints were used
q the reason for the use of the restraint
1 the name of the employee who applied the restraints
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764.

765.

766.

767.

768.

1 the type of restraints used.

I note that some of this information can be determined from analysis of the DRMPs, the
Unit Logs and the SRRA Logs, for example, how long they were restrained for. Other
information, such as who applied the restraints, does not appear to be recorded at all.

The Use of Mechanical Restraints Security Order specifies that a regular audit of
compliance with this Security Order is undertaken and any non-compliance is reported
in the monthly audit report to the Director, Youth Justice.

I n a |l etter from the CE to the Ombudsman dat e
use of mechanical restraints, such as handcuffs, is used in accordance with the
procedur ed. For the reasons stated above, I d

restraint of Ben and Ryan was always in accordance with the Use of Mechanical
Restraints Order. Unless there are other records kept of the use of mechanical
restraints which have not been provided to my investigation, | do not consider that the
AYTC staff would be able to properly identify non-compliance from the records they
kept.

In its response to my provisional report, the department acknowledged that the record

keeping at the time d6édwas not sufficient to ad
justification or necessary detailsdé required
department, however, retained the view that the use of mechanical restraints on Ben

and Ryan was Ojustifiedd and was O6a | ast reso
complexities of managing these young peopl eb.

It must be recognised that a high percentage of young offenders have experienced
trauma and managing behaviour must be done in a manner that does not cause any
further trauma. The use of restraints on young people should be a last resort,
particularly during exercise periods. Given this, | consider that there should be a
commitment to reducing the use of mechanical restraints on young people in detention.
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RECORD KEEPING

769. Depriving a person of meaningful human interaction is one of the most serious forms of
confinement that can be imposed on a person. It has serious adverse effects for
people, especially young people, and those who have mental health issues or
developmental disabilities. Despite these profound consequences, | consider that the
department has failed to properly record, track and review the admission and
placement of segregated young people in an adequate or effective manner.

770. Regulation 7(4)(d) of the Youth Justice Administration Regulations provides that, if a
resident of a training centre is segregated from the other residents of the centre, the
manager of the centre must ensure that a record is made containing the following
details:

(A) the name and age of the resident

(B) the date and time the period of segregation began
(C) the date and time the period of segregation ended
(D) thereason for the segregation

(E) the frequency and outcome of any risk assessments conducted in relation to the
segregation

(F) the name of the employee of the centre who ordered the segregation
(G) action taken (if any) in respect of the resident before the resident was segregated

H the residentés contact (if any) during the
of the centre.

771. Whilst the details required in regulation 7(4)(d) of the Youth Justice Administration
Regulations are recorded by the AYTC, | do not consider that they are recorded in an
easily accessible and reviewable manner.

772. My investigation used the following records of the AYTC to get a complete picture of
the treatment and experiences of Ben and Ryan:

copies of hand written Unit Logs

C3MS records

telephone records for Ben and Ryan

visitor records for Ben and Ryan

Case Note Assessments, and

SRRA Logs

Incident Reports.

=A== -a_-a_-8_9_-9

These records were frequently sparse, incorrect, absent and/or contradictory.
773. The Unit Log includes a description of its purpose and the following instructions to staff:

The Observation Log is used to record observable behaviour and fact (not subjective
opinion about a vy ounsffgeterssma mdraatibnevhichthose siaff )
who were not witness to a situation need to be informed about, to do their job effectively.

1 All entries must be clear, legible and easy for all staff to read.

1 Each shift unit staff are required to record: resident FULL NAME & Room Number.

1 At the beginning of the shift ensure your full name is recorded.

774. The Unit Log is in the following format:
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UNIT: éééééééeééeééeééé. DAY: & é
TIME INFORMATION H/IC NAME SIGN
é
Initial Date: Initial Date:
Manager Youth Worker
Supervisor Youth Worker

YSW

YSW

Night Officer

775. | have the concerns about the Unit Logs | have considered in my investigation,
including:
they are very rarely signed by the Manager or Supervisor

they are sometimes inaccurate, for example, recording the wrong Unit name and

there are instances whereby the times seem to have been changed after an initial

there are instances where staff have recorded their subjective opinions about a

behavi

or .

C3MS is an electronic case management system. My understanding is that C3MS is

supposed to record all the information about a resident of the AYTC and is to be the

The shortcomings of C3Ms were addressed in the Report of the Child Protection

Systems Royal Commission, in relation to its use by Families SA. The Report is critical

C3MS is incident-based. It encourages practitioners to only address immediate child
protection concerns. It places practitioners at risk of missing critical information about a

as

it does

one

user as

not

promot e
being

discrete pieces and, yes, you can eventually put a picture together but not easily and not

ti me. O

i nvestigations

best

ef f

orts t

records relating to Ben and Ryan, the inaccuracies in the records made the task even
more difficult. For example, whilst the telephone records for Ben and Ryan appear to be
accurate, they did not match up with what was recorded on the Unit Logs.

1
| they are sometimes very difficult to read
1
the wrong date
1
time was entered
1
young personods
776.
primary source of information on a resident.
777.
of C3MS, stating:
childbés story
was described by
in a reaso®abl e
This view of C3MS was reflected in my investigation.
778. Despit e
W Child Protection Systems

Government of South Australia, 2016, page 59.

Royal

Commi ssi on,

6The

l'ife they

exploratio
6l i ke a

jigs

7

bpu

deserv
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779.

780.

781.

782.

783.

784.

785.

786.

787.

Further, | was unable to rely on the Visitor Logs. As stated previously in my report,
visits were recorded on the Visitor Logs which, when cross-referenced with the SRRA
Logs and Unit Logs, it became apparent that the visits did not occur. When visits did
occur, the times on the Visitor Log did not always correspond with the recorded times
on the Unit Logs.

In addition, the Case Note Assessments frequently reproduced what was written on the
Unit Log and did not give a clear picture without sequentially reading them all.

A limited number of SRRA Logs were provided to my investigation. It is not clear to me
if these records were withheld from me or if they did not exist. | suspect the latter. Some
of the SRRA Logs that were provided to me recorded minimal information.%

So whilst the SRRA Log records information per individual, the Unit Log is per unit and

includes information about all residents in the unit. As such, there is no record to simply
show how long an individual is placed in segregation or isolation and it was very difficult
to determine i f Ben and Ryands treat men

The Incident Reports provided to my investigation were at times unclear. For example,
the Incident Report for the rooftop incident has no signatures on it and records that it
was:

1 completed on 23 February 2017

1 approved by Leslie Turner on 24 January 2017, and

1 approved by Samuel Ledger on 23 March 2017.

The DRMPs provided to my investigation appear to be a pro forma exercise, rather
thanindicatingt hat Ben and Ryandés treat ment,
rigorously evaluated.

| note that the CE has acknowledged some of the shortcomings of the DRMP,
including:

1 the DRMP template was reviewed and updated multiple times during December 2016
to March 2017

T the Areview numbero entered at the t
not reflect the true number of DRMP reviews, due to template changes and
administrative errors

1 reviews most commonly took place once or twice per day, rather than once per shift
(three shifts per day) in accordance with AYTC Operational Order 69 - Use of
Segregation (0069). Staff training and practice review continues. (Legislation does not
require a specific or minimum number of reviews.)

1 some reviews were approved by Duty Supervisors rather than Duty Managers in
response to DRMPs changing from fAassoci
In some cases, due to other details of the DRMP (e.g., no group school participation
[Ryan] review 6-2-2017 - attached), the Duty Manager should have signed to comply
with 0069. Although legislation does not require Duty Manager approval, this was
included as an operational requirement. This is currently under review.105

op

| consider that the DRMP reviews were often repetitious and did not necessarily reflect
an ongoing consideration of the circumstances of Ben or Ryan, or an ongoing
determination of whether their segregations continued to be warranted.

Given the above, | consider that it is no surprise that the department had so much
difficulty in providing me with the information | requested for my investigation, leading to
significant delays. The department had to source the information from numerous

104
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different records that were used for different purposes and, as such, did not have the
data to record times that residents were in isolation, without having to piece it together
from different records. Given the multiple data sources, the department was not able to
quickly and reliably respond to requests for segregation-related statistics.

788. The record keeping failings raise two issues of concern for me. Firstly, the records
should assist in protecting the rights of individuals such as Ben and Ryan. It is crucial
that an observer can readily determine if they were unreasonably treated, afforded
human rights or isolated for unreasonable periods of time.

789. It appears that there are a range of forms that are filled in but otherwise never looked at
as a whole and, as such, serve no meaningful purpose in ensuring that the human
rights of the young people are not abused. Given this, | consider that the centre failed to
accurately record how long Ben and Ryan had been kept in segregation. Therefore it
was not possible to easily recognise that the segregation, at times, constituted solitary
confinement.

790. Secondly, the records need to be able to identify the extent of the practices of
segregating and isolating young people in the AYTC. There seems to be no simple way
to track or monitor the use of segregation in the centre. As such, it appears that the
department does not have the ability to identify, understand or address any trends as
they emerge.

791. Given the above, my view is that the department failed to keep sufficient records about
the treatment of Ben and Ryan.

792. Whi |l st | commend t toanpr@Endest, itds crotmalithatpitesroftgreat
concern to me that many of the record keeping methods in use at the time of Ben and
Ryandés detention appear Y0 still be in u

793. | consider it is crucial that accurate records that enable tracking of residents and
monitoring of the overall use of segregation and isolation in the centre is implemented
as a matter of urgency.

794. The department could consider technological solutions to better record details of young
peoplebds segregati on shoutllalsosalculaewhen segregatiorc h
reviews need to be completed for each resident.

795. The department should develop policies regarding the use of the tool to ensure staff
know who is responsible for inputting data and when this must be completed.

796. Further, | consider that the department should ensure that officers have sufficient
resources, including access to computers and time during their shifts, to record details,
includng changes in residentsd6 placement s,
practicable.

797. Accurately tracking segregation placements is only the first step to ensuring meaningful
oversight. Officers must use that tracking information to review the circumstances of
each resident and ensure that the placements are justified, in accordance with the
legislation and policy requirements, and are only used as a last resort and for the
shortest time necessary.

798. The department should also keep and report annually on statistics about the use of
segregation and isolation in the AYTC. Meaningful recording of segregation and

6 page34of the departmentds response to my provisional report
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isolation will also enable the department to report statistics on the use of segregation
and isolation, which will enhance transparency and accountability.

799. Furt her, given the profound consequences that
health and well-being, the department should ensure it collects, analyses and reports
on whether segregated and isolated young people have mental health issues,
development al di sabilities or other human rightos

800. In summary, | consider that significantly greater consistency, accuracy and
transparency is required in order to protect the young people in the South Australian
Youth justice system.

801. | also note that it is concerning to me that the department provided me with heavily
redacted copies of its records. Whilst | understand the confidentiality concerns around
information about young people, a well-functioning youth justice system should have
nothing to hide from Offices such as my own, which treats sensitive information with
appropriate confidentiality. | am also entitled to that information in accordance with my
powers under the Ombudsman Act and Royal Commissions Act 1917.















