OmbudsmanSA

Decision
Review — section 53 Freedom of Information Act 1991

Applicant Hon Michelle Lensink MLC
Agency Minister for Education and Child Development
Ombudsman reference 2013/08279
Agency reference 12MECD4270
Decision The charges are varled.
REASONS
Application

1. On 11 July 2013 the applicant asked the agency to review the fees and charges for
dealing with an FO| application under section 53(3) of the Freedom of Information Act
1997 (the FOI Act).

2. The application underpinning this request, as narrowed, was for access to:

All emails which refer directly or indirectly to Mr David Pisoni MP excluding any email
correspondence from MediaMonitoring3@sa.gov.au
1. Between Minister Portolesi's ministerial staff and
a. other Ministerial offices;
b. media outlets;
C. The Premier's Office.
2, Between August 2012 and when the Minister ceased to be the Minister for that
Portfolio [21 January 2013] [the narrowed application].’

Background

3. For ease of reference, the procedural steps behind the application and relevant to the
decision making process are set out in the appendix.

Jurisdiction

4. By letter received on 26 August 2013 the applicant sought a further review by the
Ombudsman of the agency’s fees and charges determination.

5. This review is within the jurisdiction of the Ombudsman by virtue of sections 53(4) and
53(4a) of the FOI Act.

' Abroader application was originalty made on 5 December 2012. The scope of the application was narrowed on a number of

aceasions, culminating in the terms as they appear above on 30 May 2013,
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Provisional decision

6.

10.

| provided my tentative view about the agency’s determination to the parties, by my

provisional decision dated 11 December 2013. | informed the parties that subject to my

receipt and consideration of submissions from the parties | proposed to waive the

agency's fee pursuant to section 53(4) of the FOI Act as | did not consider that it would

be fair or reasonable to charge the applicant for dealing with the narrowed application in

the circumstances. Briefly stated, my reasons were based on the following factors:

. the agency did not appear to have retained documents in accordance with
relevant legislation and policy

® difficulties associated with locating relevant documents, as submitted by the
agency, were a consequence of the portfolio reshuffle on 21 January 2013, at
which time external review and appeal rights were available to the applicant

® according to the agency, delays had reduced the number of snapshots available
for Telstra to restore and therefore the likelihood of retrieving relevant emails.

The applicant and the agency provided submissions in response dated 17 December
2013 and 6 January 2014, respectively.

The agency’s submissions following my provisional decision focussed on the costs of
searching hard copy records. This represented a significant departure from the
submissions made earlier in my review.?

| subsequently invited and obtained further submissions from the applicant and the
agency.

| have considered these further submissions in this decision.

Relevant law

11.

12.

13.

An agency must undertake a review of a fee or charge at an applicant’s request, and
may reduce the fee and charge if it thinks fit.*

A person dissatisfied with an agency’s decision on a review of a fee or charge:

.. may apply to the Ombudsman ... for a further review, and the Ombudsman ... may,
according to his or her determination of what is fair and reasonable in the circumstances
of the particular case—

{a}  waive, confirm or vary the fee or charge;

(b) give directions as to the time for payment of the fee or charge.
Under section 53(2)(b) of the FOI Act:
The regulations—
(b) must provide for access to documents by Members of Parliament without charge

unless the work generated by the application exceeds a threshold stated In the
reguiations,

Prior to my provisional determination, the agency’s submissions had centred on the costs of finding documents in electronic
backup tapes held by Telstra.

Freedom of Information Act 1891, section 53(3). An agency is also empowered to waive, reduce or remit a fee or charge
more generally: Freedom of Information Act 1991, section 53(2a).

Freedom of Information Act 1991, section 53(4). The “application for further review must be directed to the Ombudsman
unless the determination of the fee or charge was made by a police officer, or the Minister responsible for the administration
of South Austraia Police in that capacity .": Freedom of Information Act 1991, section 53(4a).
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14.

15.

16.

and (except as provided by this section) the fees or charges must reflect the reasonable
administrative costs incurred by agencies in exercising their functions under this Act.

Regulation 6 of the Freedom of Information (Fees and Charges) Regulations 2003 (the
Regulations) provides that an applicant who is also a Member of Parliament:

is entitled to access to the documents without charge unless the work generated by
the application involves fees and charges (calculated in accordance with Schedule 1)
totalling more than $1 000.

Section 53(2aa) of the FOI Act limits the fees and charges that may be imposed on an
applicant to the agency's costs ‘of finding, sorting, compiling and copying documents’,
and undertaking consultations required by the FOI Act.

The amounts payable are fixed by the Regulations;® and they are set out in Schedule
1.5 Among other fees and charges, the Regulations specify the fee is $11.70 for each
15 minutes spent by the agency dealing with an application.’

Issues in this review

17.

18.

19.

20.

The relevant agency

The application for access was addressed to the Ministerial Office of the Hon Grace
Portolesi MP. At the relevant time, Ms Portolesi was the Minister for Education and
Child Development, and did not hold any other ministerial portfolios.

On 21 January 2013 the Hon Jennifer Rankine MP succeeded Minister Portolesi as the
Minister for Education and Child Development.

The term ‘agency’ is defined in section 4(1) of the FOI Act. It includes ‘a Minister of the
Crown’. The agency for the purposes of this review is the Minister for Education and
Child Development. It is immaterial that the identity of the Minister changed following
receipt of the application for access. Nevertheless, | accept that the change has had
consequences for the agency.

What is a fair and reasonable fee or charge?
In conducting this review it is necessary for me to consider what is fair and reasonable

in the circumstances, so that | may decide whether to waive, confirm or vary the charge
imposed by the agency.

Submissions

21,

The agency

It is unclear what, if any, emails the agency holds within the scope of the narrowed
application. Relevant emails may exist either in:

. backup tapes held by Telstra

the agency'’s hardcopy files

the email accounts in the local area network of government employees

the agency’s records management database, RecFind

a combination of the above.

Freedom of information Act 1981, section 53(1).
Freedom of Information (Fees and Charges) Reguiations 2003, regulation 4.
Freedom of Information (Fees and Charges) Reguiations 2003, Schedule 1, clause 2(1)(b).
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22,

23.

24,

25.

26.

27.

Prior to my provisional decision, the agency advised the applicant that Iocating the
emails sought would require ‘Telstra [to] restore mailbox services to previous Minister's
office staff (due to portfolio reshuffle)’.? The agency determined to pass the cost of
Telstra finding the emails ($13,800°%) onto the applicant pursuant to section 53(2aa) of
the FOI Act. The agency indicated that costs associated with sorting, compiling and
consulting with respect to any emails located, would be absorbed by the agency within
the $1,000 limit afforded to Members of Parliament.

Nevertheless, the agency conceded that it might not be possible to retrieve the emails
sought by restoring mailboxes. The agency explained that:

.. the intention of Telstra restores is for disaster recovery purposes only and costs are
incurred by the agency when undertaken. it is also to be noted that only snapshots in time
are preserved therefore the longer the period of time between the request for documents
and the tlmeframe being searched, the likelihocd of the email remaining in existence is
diminished."

The agency further advised that when an employee transfers to another agency, so too
does their mailbox. The Department for Education and Child Development (DECD) {and
presumably the agency) cannot access mailboxes transferred to other agencies, " hor
can they authorise Telstra to restore the mailboxes of employees who have transferred
to other agencies." Of the 25 individuals who held email accounts within Minister
Portolesi’s ministerial office during the period covered by the narrowed application, the
mailboxes for 14 have been transferred to other agencies.

A Telstra ‘restore’ of SAGEMS backup tapes would be required to search for any
deleted ema[ls (even if a mailbox exists in the name of a current government
employee') and to search deleted mailboxes. As at 24 September 2013, five mailboxes
had been deleted.®

Both prior to and following my provisional decision the agency made submissions about
its records management database, RecFind, which the agency accepts may contain
relevant emails. The agency explained that RecFind ‘indexes the file or document into
content abstracts (a short paragraph relating to the subject matter)’. Key topics or
subject matters within the abstract may be searched, but it is not possible to exclude
Media Monitors when conducting searches.

Given the above submissions, my provisional decision was that it would not be fair or
reasonable to charge the applicant for dealing with the narrowed application.

Letter to the applicant dated 21 February 2013.
This was the amount determined following internal review. The Telstra quote underpinning it also included a less expensive
option. The agency previously determined to charge the applicant $13,520.
Telsira is obliged to retain information for specified periods depending on the type of snapshot involved. The minimum
retention period ts 7 days for daily snapshots. The maximum retention period required is 10 years for annual snapshots. The
snapshots are taken at specified times.
Prior to my provisionaf decision, the agency submitted that the applicant would need to make separate applications for
access to the relevant agencies. According 1o the *DECD Standard - Corporate Mailbox Transfers’ mailbox contents can only
be transferred with the approval of the person's former DECD line manager and the DECD Chief [nformation Officer {or
delegate). The Standard only applies to DECD corporate mailboxes. It provides that:
‘Electronic mail messages, being DECD property and possibly DECD records, wifl not normalfy be considered for
transfer outside of DECD...
The contents of a DECD mailbox that is requested for transfer may need to be examined by ICT Services staff andfor
the former line manager..
According to the agency, the other agencies would need to authorise the restores directly.
On 23 January 2013 one mailbox was transferred 1o the Depariment of the Premier and Cabinet and 13 mailboxes were
transferred to the Department of Further Education, Employment, Science and Technology (DFEEST). This figure does not
Include a second mailbox that appears to have been held by Minister Portolest, and which was also transferred to DFEEST
or mailboxes transferred to DECD.
A current government employee would be able to undertake a direct search for any emails retained on their local area
network (LAN} drive,
The deletions occurred on 30 January, 18 March, 20 March, 10 July and 11 July 2013.
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28.

29.

30.

31.

32.

In response to my provisional decision, the agency submitted a different basis for its
determination to charge the applicant to find relevant emails. it no longer sought to pass
on the costs of Telstra finding the documents. Rather, the agency submitted that in
accordance with its obligations under the Sfate Records Act 1997 (SR Act) and its
General Disposal Schedule, its practice was to add official business records, including
emails, to the relevant hard copy file.

The agency submissions dated 6 January 2014 included the follow points:

. if no relevant subject matter was identified, the agency would be required to
search each of the 2605 hard copy files created™ between August 2012 and 21
January 2013 in an attempt to locate relevant emails. The agency estimated that
it would take 217 hours to search the files (allowing five minutes to search each
file). At a cost of $46.80 (or $11.70 per 15 minutes) per hour this would equate to
$10155.60

o it would be important to factor in costs associated with ‘careful review and
redaction of documents’, in accordance with my external review determination
dated 27 June 2013," and recommendations 41 to 43 of the independent
Education Inquiry™

o the agency queried whether the applicant had perused released emails and other
documents covering the same period, including 386 pages available on the
DECD website, to determine whether any were relevant to her application

o further information, such as a subject matter, would enable the agency to use its
electronic records database to identify relevant hard copy files to search

. proceeding with the appilication in its current form would be a ‘costly exercise’,
and a decision to waive the fees and charges associated with it would result in
the agency bearing the entire cost, which would represent ‘a significant diversion
of its financial resources’

. complying with my suggestion to ‘ensure that Telstra retains the maximum
number of snapshots’ had already cost the agency an additional $5188.77.

In an email to my office dated 7 February 2014, a representative of the agency
indicated that if the applicant pays ‘the fees and charges associated with the ‘finding’
process, the Minister is prepared to absorb any additional costs’. The representative
noted, however, that it was difficult to identify the quantity of documents within the
scope of the application, if any, prior to undertaking the ‘finding’ process.

The applicant

The applicant has noted that the FOI Act does not appear to impose a duty on agencies
to retain records in an ‘accessible manner’. In an email to my office prior to my
provisional decision she expressed the following concerns:

.. | believe that my application has been disadvantaged by the actions of the agency
through refusing my application in the first instance, which has led to the cost now being
above the threshold even though the scope has been considerably narrowed.
Furthermore, the mailboxes were not maintained by the agency even though there was an
active application.

| am concerned that the cost to restore mailboxes can be a barrier to the FOI process. '

The applicant agreed with my provisional decision.

17
18
19

The agency has limited its submissions to files created during the period covered by the request. This may be too narrow.
The agency may also need 1o search files that were open during this period.

Ombudsman SA reference: 2013/00263.

South Australia, Royal Commission 2012-2013, Report of Independent Education Ingtiry (2013).

Email dated 1 July 2013.
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33. | subsequently provided the applicant with a copy of the agency’s submissions dated 6
January 2014, and sought further submissions from her on the basis that | was
considering confirming the agency’s determination. In response, the applicant
submitted that:

. the agency previously agreed to absorb the costs of sorting and compiling the
documents and undertaking any required consultations within the $1000 afforded
to Members of Parliament. This submission appears to be based on an incorrect
assessment that the estimated cost as at 6 January 2014 included estimated
costs of copying documents and undertaking consultations, in addition to the cost
of finding the relevant documents

. she assumed that the agency will ensure that it complies with the FOI Act and
redact any identifying information’

. some of the agency’s submissions related to what ‘might be considered her
agency’s poor storage arrangements’, noting previous comments by me that such
costs should not be passed on to an applicant

. she did not intend to narrow the scope of her application further.

Consideration

34. On 6 January 2014 the agency submitted that the agency’s practice with respect to
official business records, including emails, was to print electronic records and add them
to its hard copy files. Assuming the agency acted in accordance with this practice, it no
longer appears that official records were disposed of contrary o section 23 of the SR
Act.?® As such, [ do not consider it necessary to consider the criteria for the retention
and disposal of official records or the consequences of premature disposal further.?'

35. laccept that the agency will be required to search at least 2605 hard copy files to find
relevant emails. 1 am not satisfied, however, that five minutes, on average, wouid be
needed to search each file. | consider that two minutes, on average, would be a more
accurate estimate. In saying this | am mindful that:

. files may vary dramatically in size {from a few pages to hundreds of pages)

. the application for access is limited to emails. In my view, the format of emails
makes them readily identiflable among other documents. Once an email has
been identified, it should be fairly straightforward to exclude emails that;

- are from MediaMonitoring3@sa.gov.au

- do not refer directly or indirectly to Mr David Pisoni MP

- were not created between August 2012 and 21 January 2013

- were not between Minister Portolesi’s ministerial staff and other ministerial
offices, media outlets or the Premier’s office.

36. Assuming that the agency spent two minutes per file, on average, to find the relevant
documents {or 86.83 hours in total), at a cost of $46.80 per hour, the total cost would
amount to $4063.64. This amount does not include any costs associated with sorting,
compiling and copying documents, or undertaking necessary consultations.
Nevertheless, | note the agency’s preparedness to absorb costs in addition to ‘finding’
costs within the $1000 limit afforded to Members of Parliament.

37. |have also had regard to the tortuous history of this application and associated matters.
The agency's actions have resulted in significant delays in reaching this point. | note
that:

. the agency refused to deal with the original application made on 5 December
2012 under section 18(1) of the FOI Act, without first complying with section 18(2)

2 This practice accords with advice about sppropriate record's management practices received from State Records of South
Australia by email dated 9 July 2013.

21| have therefore not reproduced sections from my provisional determination discussing these issues in these reasons,
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. for almost a year, the agency’s position was that finding the documents would
necessitate Telstra to restore mailboxes for former ministerial staff

° the agency sought to pass on the significant cost of Telstra undertaking this work
to the applicant

. the processing of this application may have been facilitated had the agency
located emails at an early stage in the process, or taken steps to preserve them
in a more accessible form prior to the portfolio reshuffle.*

38. Itis true that the scope of the initial application for access was extremely broad, and
encompassed all documents that referred directly or indirectly to Mr Pisoni.
Nevertheless, | am mindful that at the first available opportunity, the applicant narrowed
the scope of her application to emails created from 21 October 2011, and narrowed the

scope further on subsequent occasions, culminating in the narrowed application on 30
May 2013.

39. In the circumstances, | consider that it would be fair and reasonable to charge the
applicant $3500 for dealing with the narrowed application.

Decision

40. Inlight of my views, [ vary the agency’s fee pursuant to section 53(4) of the FOI Act,

Wy

Richard Bingham
SA OMBUDSMAN

18 February 2014

% Atthe time the applicant’s external review and appeal rights had not explred, and the applicant had sought my extemnal
review of the agency's determination (although the agency was only notified of this after the reshuffle) - Ombudsman SA
reference: 2013/00685.
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Appendix - 2013/08279

Procedural steps

Date

G Event

5 Docomber 2012

Appllcat:on dated 3 December 2013 recelved by agency under the Freedom
of information Act 1991 (the FOI Act) for access to:

all correspondence, reponts, memoranda, emails and any other relevant
documents which refer directly or indirectly to Mr David Pisoni mp.]

28 December 2012

The agency purported to make a determination refusing to deal with the
application under section 18(1) of the FOI Act.

7 January 2013

The agency received the application for internal review of the determination,
dated 4 January 2013.

11 January 2013

The agency purported to confirm the original determination. In so doing, the
agency noted that the dealing with the application would require ‘scoping in
excess of 1095 documents, an estimated processing time would equate to
more than 76 hours'.

18 January 2013

Ombudsman SA received the applzcant s request dated 17 January 2013 for
an external review of the determination.? The applicant submitted that the
agency had failed to comply with section 18(2) of the FOI Act.

A representative of the applicant provided supporting documentation to
Ombudsman SA and advised that the applicant was prepared to narrow the
application for access 1o

all emails which refer directly or indirectly to Mr David Pisoni MP from the 21
October 2011 to the present day excluding any email correspondence from
MediaMonitoring3@sa.gov.at.

21 January 2013

The Hon Jennifer Rankine MP succeeded the Hon Grace Portolesi MP as the
Minister for Education and Child Development.

4 February 2013

The Ombudsman reversed the agency’s determination and noted that the
applicant had agreed to narrow the scope of the application as set out above.
The Ombudsman recommended that the agency recommence dealing with
the application, and reminded the agency of section 18(2) of the FOI Act.

21 February 2013

The agency asked the applicant to further narrow the scope of her application
pursuant to section 18(2) of the FOI Act. The agency advised that in its
current form, the application would involve the Department for Education and
Child Development (DECD) ‘requiring Telstra [to] restore the mailbox services
to [the] previous Minister's staff {due to the portfolio reshuffle) in order to
locate the information you are after. This will incur major costs to DECD'.

12 March 2013

The agency received the applicant's response dated 7 March 2013, in which
she advised that she had ‘already considerably narrowed the scope’ of her
application,

2 April 21013

The agency determined to refuse to deal with the application under section
18(1) of the FOI Act, noting that the applicant had not further narrowed the
scope of her application.

8 April 2013

The agency received an application for internal review dated 5 April 2013.

1

The application was addressed to the Ministerial office of the Hon Grace Portolesi MP. At the relevant time she was the

Minister for Education and Chitd Develepment. She did not hold any other ministerial portfolios.
* Ombudsman SA reference: 2013/00685.

Level 5 East Wing Telephone 08 8226 8699 PO Box 3651 Rundie Mall SA 5000
50 Grenfell Street Facsimile 08 8226 8602 waww.ombudsman.sa.gov.au
Adelatde SA 5000 Toll free 1800 182 150 ombudsman@ombudsman.sa.gov.au
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15 April 2013

The agency confirmed its determination dated 2 April 2013 to refuse to deal
with the application under section 18{1) of the FOI Act.

1 May 2013

Ombudsman SA received the applicant's request dated 29 April 2013 for an
external review of the determination.’

7 May 2013

A representative of the applicant provided supporting documentation to
Ombudsman SA.

13 May 2013

A representative of the applicant advised that the applicant was specifically
interested in:

emails between the Ministers [sic] office and
- other Ministerial offices;

- media outlets;

- the Premiers [sic] office.

17 May 2013

The Ombudsman advised the agency of the external review and scheduled a
meeting with the parties.

27 May 2013

Meeting at Ombudsman SA with the parties. The agency agreed to forward a
breakdown of costs to the applicant and the applicant agreed to consider
whether she could further narrow the scope of her application.

30 May 2013

The agency provided the applicant with a breakdown of the estimated costs to
retrieve emails which may be within the scope of the application. The total
cost was estimated to be $67,380.

The applicant narrowed the scope of her application to:

1. Emails between Minister Portoles!'s ministerial staff and

other Ministerial offices:;

- media outlets; or

- the Premier’s office.

2. Between August 2012 and when the Minister ceased to be the Minister for
that portfolio.

1

12 June 2013

The agency responded to the narrowed application by advising that;

The total cost of the request is $13,520 (as calcutated by DECD IT section). The
Telstra restores of the mailboxes are where the expense is being incurred.

Ag discussed at the meeting, it may be best to search on Recfind rather than
email. If you are able t0 provide the subject matter, the author, and the approx.
timeframe (eg month) of what you are searching for we may be able o locate
documents within the scope of your request.

Ombudsman SA asked for the applicant’s views regarding the agency’s costs
estimate dated 12 June 2013.

17 June 2013

The applicant requested a copy of the advice from Telstra underpinning the
costs estimate dated 12 June 2013.

25 June 2013

The agency provided the applicant with a copy of Telstra’s quotes dated 24
June 2013 and estimated timeframes to carry the work out, depending on
whether the work was to be done during or outside business hours:

Outside business hours - $13,800 and 2 weeks
During business hours - $9,200 and 4 weeks.

Ombudsman SA asked for the applicant’s views regarding the Telstra’s
quotes.

T July 2013

The applicant advised Ombudsman SA that she remained concerned about
the costs,

3July 2013t0 8
July 2013

Ombudsman SA made enquiries of State Records.

9 July 2013

State Records provided a response to Ombudsman SA.

3

Ombudsman SA reference: 2013/044386.
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Ombudsman SA advised the applicant to seek a review of the fees or charges
under section 53(3) of the FOI Act, and if dissatisfied to return to the
Ombudsman for a review under section 53(4).

11 July 2013 Ombudsman SA advised the parties of conclusion of external review to
enable the applicant to seek a review of the fees and charges under section
53 of the FO! Act (which the agency appears 1o have declded to pass onto the
applicant).
The applicant requested a review of fees and charges by the agency.

22 July 2013 The agency sought advice from the Crown Solicitor’s office.

2 August 2013 The agency received advice from the Crown Solicitor's office.

16 August 2013 An accredited FOI officer of the agency decided to charge the applicant
Teistra’s predicted fee of $13,800

26 August 2013 Ombudsman SA received the applicant's request for a review dated 23

August 2013

11 September 2013

The Ombudsman advised the agency of the request for review and requested
submissions and documentation

25 September 2013

The agency provided the Ombudsman with submissions and documentation
by letter dated 24 September 2013

11 December 2013

The Ombudsman provided his provisional decision to the pariies.

19 December 2013 | Ombudsman SA received submissions from the applicant by letter dated 17
December 2013.

6 January 2014 Ombudsman SA received submissions from the agency by letter dated 6
January 2014.

7 January 2014 The Ombudsman sought further information from the agency and further
submissions from the applicant.
Ombudsman SA received further information from the agency by email.

15 January 2014 Ombudsman SA received further submissions from the applicant by letter
dated 9 January 2014.

3 February 2014 Ombudsman SA sought further submissions from the agency.

7 February 2014 Ombudsman SA received further submissions from the agency by emall.




